~ 
4 get q 


Combining Incarceration and Probation . . . . + Nicolette Parisi 


Empirical Data, Tentative Conclusions, and Difficult Questions 
About Plea Bargaining in Three’ California. Counties. .) I. Parnas 


The Determinate Sentence and. the Violent: Offender: 
What Happens When the -Time.Runs*Out?> Walter L. Barkdull 


Danish Use of Prisons and Community Alternatives . . . . . . Mark Umbreit 
Criminal Justice Education: A Question of Quality .. . . . Reed Adams, Ph.D. 
Speech-Language Services for Youthful and Adult Offenders . .... Joyce S. Taylor, Ph.D. 
Victims and Delingueats in the Tulsa Juvenile Court . .-. . . . ‘Burt Galloway, Ph.D. 
Margie Henzel 

Glenn Ramsay 


Bart Wanyama 


Toward Job-Related Inservice-Training in  Correcticns; 
Reflections on Designing Training Programs... ...... . . +. Yona Cohn 


Case Planning in the Probation Supervision Process . .... . . . . Al Havenstrite 


JUNE 1980 


~ 
ag 
+. 
At. 
a 
x 
ae 
2 


ADMINISTRATION 


Administrative Office of the 
United States Courts 


WILLIAM E. FOLEY 
Director 


JOSEPH F. SPANIOL, JR. 
Deputy Director 


WILLIAM A. COHAN, JR. 
Chief of Probation 


Department of Justice 
BENJAMIN R. CIVILETTI 
Attorney General 


CHARLES B. RENFREW 
Deputy Attorney General 


NORMAN A. CARLSON 
Director, Bureau of Prisons 


EDITORIAL STAFF 


DONALD L. CHAMLEE 
Deputy Chief of Probation 
Editor 


WILLIAM A. MAIO, JR. 
Managing Editor 


MILLIE A. RABY 
Editorial Secretary 


ADVISORY COMMITTEE 


RicHarp A. CHAPPELL, Former Chairman, U.S. Board of 
Parole, and Former Chief, Federal Probation System 


ALVIN W. CoHN, D.Crim., President, Administration of 
Justice Services, Inc., Rockville, Md. 


T. C. ESSELSTYN, Pu.D., Emeritus Professor of Sociology, 
San Jose State University 


BENJAMIN FRANK, PH.D., Chief of Research and Statis- 
tics (Retired), Federal Bureau of Prisons, and former 
Professor, Southern Illinois University and The Ameri- 
can University 


DANIEL GLASER, PH.D., Professor of Sociology, University 
of Southern California 


RicHarp A. McGEE, Chairman of the Board, American 
Justice institute, Sacramento 


Ben S. MEEKER, Chief Probation Officer (Retired), U.S. 
District Court for the Northern District of Illinois 


Luoyp E. OHLIN, PH.D., Professor of Criminology, Har- 
vard University Law School 


MILTON G. REcTOR, Director, National Council on Crime 
and Delinquency, Hackensack, N.J. 


GEORGE J. REED, Commissioner (Retired), U.S. Parole 
Commission 


THORSTEN SELLIN, PH.D., Emeritus Professor of Sociology, 
University of Pennsylvania 


E. PRESTON SHARP, PH.D., Executive Director, American 
Correctional Association (Retired) 


CHARLES E. SMITH, M.D., Professor of Psychiatry, The 
School of Medicine, University of North Carolina, 
Chapel Hill 


MERRILL A. SMITH, Chief of Probation (Retired), Admin- 
istrative Office of the U.S. Courts 


RoBerts J. WRIGHT, Commissioner of Corrections (Re- 
tired), Westchester County, N.Y., and former Editor, 
American Journal of Correction 


Federal Probation, which is published by the Administrative Office of the United States Courts, is edited by 
the Probation Division of the Administrative Office and printed by Federal Prison Industries, Inc., of the U.S. Depart- 


ment of Justice. 


All phases of preventive and correctional activities in delinquency and crime come within the fields of interest of 


FEDERAL PROBATION. The Quarterly wishes to share with its readers all constructively worthwhile points of view and 
welcomes the contributions of those engaged in the study of juvenile and adult offenders. Federal, state, and local 
organizations, institutions, and agencies—both public and private—are invited to submit any significant experience 
and findings related to the prevention and control of delinquency and crime. 

Manuscripts (in duplicate), editorial matters, books, and communications should be addressed to FEDERAL 
PROBATION, Administrative Office of the United States Courts, Washington, D.C. 20544. 

Permission to quote is granted on condition that appropriate credit is given to the author and the Quarterly. 
Information regarding the reprinting of articles may be obtained by writing to the Editors. 


FEDERAL PROBATION QUARTERLY 


Administrative Office of the United States Courts, Washington, D.C. 20544 


Federal Probation 


A JOURNAL OF CORRECTIONAL PHILOSOPHY AND PRACTICE 


Published by the Administrative Office of the United States Courts and Printed by 
Federal Prison Industries, Inc., of the U.S. Department of Justice 


VOLUME XXXXIV 


JUNE 1980 


NUMBER 2 


This Issue in Brief 


Combining Incarceration and Probation.—The 
judicial combination of incarceration and proba- 
tion can be achieved through a number of differ- 
ent alternatives: split sentences, mixed sentences, 
shock probation, intermittent confinement, diag- 
nostic studies followed by probation, modification 
of a sentence of incarceration to probation, bench 
parole, and jail as a condition of probation. This 
article, by Nicolette Parisi of Temple University, 
describes the history behind these hybrids and 
the views of major commissions and model sen- 
tencing acts toward these judicial alternatives. 


Empirical Data, Tentative Conclusions, and 
Difficult Questions About Plea Bargaining in 
Three California Counties—Many observers of 
the plea bargaining process have long maintained 
that the system often works to penalize a defend- 
ant for exercising his right to trial while con- 
comitantly depriving the public of needed pro- 
tection through lenient sentencing. Until recently, 
however, few efforts have been made to collect 
data in order to verify this and other criticisms 
of the plea negotiation process. Asserting that 
any changes in the current law surrounding plea 
bargaining should be based on solid data, 
Raymond I. Parnas, professor of law, University 
of California at Davis, offers a preliminary anal- 
ysis of empirical data collected by California’s 
Joint Committee for Revision of the Penal Code 
during a unique survey of the plea negotiation 
procedures followed in three California counties. 


The Determinate Sentence and the Violent 
Offender: What Happens When the Time Runs 


Out ?—-With a true determinate sentence such as 
California’s there are prisoners who remain men- 
tally ill when their term ends and they must be 
released, reports Walter L. Barkdull, 


assistant 


director of the California Department of Correc- 
tions. Civil commitment procedures in California 
have proved inadequate for their treatment and 
control, he adds. While a legislative solution con- 
tinues to be sought, the intervening experience 
has demonstrated both the need for a formal 
period of parole supervision for that kind of 
releasee and its capability to assist and control 
a particularly difficult type of offender. 


Danish Use of Prisons and Community AIl- 
ternatives——The Danish criminal justice system 
represents an unusual combination of practical 
justice and humane treatment of offenders, with- 
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out having to resort to extensive use of very costly 
prison confinement. Mark Umbreit, executive di- 
rector of PACT, Inc., examines the more limited 
use of prisons in Denmark than in the United 
States. Reference is made to a cross cultural 
analysis of crime rates and sentencing patterns, 
as well as identifying the extremely humane con- 
ditions of Danish prisons. He goes on to provide 
a brief survey of community alternatives in 
Denmark. 


Criminal Justice Education: A Question of 
Quality.—Professor Reed Adams of the Univer- 
sity of North Carolina at Charlotte notes a lack 
of information regarding the nature, process, or 
demographic aspects of criminal justice educa- 
tion and discusses a recent critical assessment 
(Sherman, 1978) of some aspects of criminal 
justice education. A survey of criminal justice 
programs and faculty in North Carolina is re- 
ported as one aspect of the needed description 
of the field, and as one means of judging the 
quality of one aspect of criminal justice education. 


Speech-Language Services for Youthful and 
Adult Offenders.—Limited research suggests that 
the incidence of communicative disorders (speech, 
language, and hearing) among incarcerated juve- 
nile and adult offenders exceeds that predicted 
within a comparable nonincarcerated group, ac- 
cording to Dr. Joyce S. Taylor, chairperson, De- 
partment of Speech Pathology and Audiology, 
Southern Illinois University, Edwardsville. The 
purpose of her article is to acquaint correctional 
practitioners with diagnostic and _ habilitative/ 
rehabilitative services available to offenders with 
communicative disorders and to identify com- 
munity resources for continual intervention. 


Victims and Delinquents in the Tulsa Juvenile 
Court.—In 1975, the Juvenile Court in Tulsa, 
Oklahoma, formalized procedures by which some 
offenders were required to make restitution to 
their victims, engage in community service, and 


meet and apologize to their victims. The program 
is staffed by two victim coordinators who, be- 
tween December 1, 1975, and November 30, 1978, 
have provided services to 251 victims and 291 
offenders. The program is described and an anal- 
ysis done of the characteristics of youth referred, 
the characteristics of victims, and the nature of 
the obligations imposed upon the youth. 


Toward Job-Related Inservice Training in Cor- 
rections: Reflections on Designing Training Pro- 
grams.—The purpose of an inservice training 
program is to increase the professional compe- 
tence of the staff, and to improve the quality of 
the service. In reality, inservice is often used, or 
rather misused, to meet the organizational needs 
of the department or the administration. This 
article by Professor Yona Cohn offers a design 
to develop a job-related training program where 
the following questions are asked and answered: 
What knowledge, attitudes, and skills are needed 
to perform the job? Which of these qualities do 
the staff already have, and which are lacking? 
What teaching methods are needed to fill in the 
gaps? 

Case Planning in the Probation Supervision 
Process.—It has been said, “If you don’t know 
where you are going, any old route will do.” In 
his article on supervision planning, Chief Proba- 
tion Officer Al Havenstrite introduces a system- 
atic approach to this much neglected area of the 
probation and parole supervision process. The 
supervision plan should address not only assess- 
ment of needs and developing of goals, but the 
establishment of priorities, development of action 
steps and establishment of time frames. In utiliz- 
ing a systematic approach, the author provides 
the practitioner with tools which are applicable 
to the individual caseload or for department-wide 
planning. Emphasis is on practical goals and 
action steps which can be measured, verified, 
and which are realistically attainable during a 
period of probation or parole supervision. 


All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 
of consideration. 
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Combining Incarceration and Probation’ 


By NICOLETTE PARISI 
Department of Criminal Justice, Temple University, Philadelphia, Pa. 


N THE 19th century, incarceration was the 

primary sentence and confinement was per- 

ceived as a progressive step away from the 
death penalty.' Additionally, in the same century 
a sentence of supervision in the community grad- 
ually emerged.? In the 20th century, this sentence 
—probation—became legislatively authorized in 
every state and a widely used alternative. Thus, 
the sentencing decision today typically involves 
two decisions.* First, the choice has to be made 
between confinement (in) and probation (out). 
Second, the length of confinement or the length 
of probation has to be determined. 

The first part of the bifurcated decision (in 
or out) is subject to legislative prescriptions. 
For example, the legislature may preclude certain 
types of offenses from probation.‘ Beyond a 
limited number of statutory exceptions precluding 
probation, judges are usually without restriction 
or guidance in this critical decision to confine or 
to supervise in the community.® There is no 
national information on the proportion of offend- 
ers receiving these two sentences. Because there 
is no reporting method, such as the Uniform 
Parole Reports or the National Prisoner Statis- 
tics® for sentencing, one of the more illusive 
figures in criminal justice is the distribution of 
convicted offenders receiving an “in” versus an 
“out” decision. It is estimated that between 50 
to 80 percent of sentenced offenders receive pro- 
bation.? Although probation was originally per- 
ceived as a way to avoid incarceration through 
the suspended sentence, the disposition has now 
become established in its own right.’ Although 
there is considerable debate about the indeter- 
minate sentence and parole,” there is no doubt 
that probation will continue to be an integral 
part of the American sentencing structure.’’ 

The “how long” decision, the second decision, 
tends to focus on the length of incarceration. The 
“how long” decision for incarceration varies by 
the type of sentencing structure, but a judge 
can usually select the length of incarceration from 


* The author wishes to thank Lenard Cohen for assist- 
ing her in updating this article. Portions of this article 
were developed while working for the Criminal Justice 
Research Center, Albany, N.Y., under the LEAA-funded 
“Utilization of Criminal Justice Statistics Project.” 


a wide range set by the legislature.!! Several 
national surveys provide data on the maximum 
length of sentence to incarceration.'? The maxi- 
mum length of sentence, although an important 
figure, may not be as important as the minimum 
length of incarceration, which often reflects the 


' D. Rothman, D’scovery of the — 59-62 (1971); G. Newman, 
The Punishment Response 179-187 (1978). 

* The development of probation in America is described in United 
Nations, Department of Social Affairs, “The Legal Origins of 
Probation,” in Probation and Parole—Selected Readings 4 (Carter 
and Wilkins eds. 1970). Like incarceration, probation was hailed as 
a sentencing reform. See Duffee and Fitch, An Introduction to 
Corrections 184-195 (1976); Oliver, “Vengeance v. Probation in 
Criminal Law,” 18 FEDERAL PROBATION 15, 16-18 (June 1954); 
U.S. Department of Justice, Attorney General’s Survey of Release 
Procedures, Vol. II, at 17 (1939). The sentencing alternatives 
described in this article are also referred to as reforms. 

* Two recent sentencing studies discuss sentencing as a bifurcated 
decision: Wilkins, Kress, Gottfredson, Calpin, and Gelman, Sentencing 
Guidelines: Structuring Diseretion 2-3 (October 1976) and L.P. Sutton, 
Vari ‘ations in Federal Criminal Sentences 5-6, 49 (1978). 

W.A. a cae Adult Probation in the United States, as of 
Petvante 1977 (1977) presents information on probation, including 
data for each state on those offenses barred from probation. For 
a discussion of mandatory sentencing laws, see Glick, “Mandatory 
Sentencing: The Politics of the New Criminal Justice,” 43 FEDERAL 
ProBATION 3 (March 1979). 

* The American Law Institute (ALI), 
(P.O.D. 1962) indicates criteria to be 
holding sentence of imprisonment.”’ (Hereafter referred to as Model 
Penal Code.) Similarly, the National Advisory Commission on Criminal 
Justice Standards and Goals established a list of possible criteria 
(Corrections 151 (1973)). (Hereafter referred to as NAC.) Penn- 
sylvania includes criteria for the sentencing judge to consider 
(Pa.Stat. Ann. tit. 18 § 13822 (Supp. 1979)). Many statutes are 
vague. For example, Virginia’s statute reads: “After a plea, a 
verdict or a judgment of guilty in any court having jurisdiction to hear 
and determine the offense, with which the prisoner at the bar is 
charged, if there are circumstances in mitigation of the offense, or 
if it appears compatible with the — interest, the court may 
suspend the excution of sentence . . (Va. Code Ann. § 653-272 
1977) ). 

The National Council on Crime and Delinquency collects statistics 
on parolees from the voluntary, submissions of-the states through 
the “Uniform Parole Reports.’” The National Prisoner Statistics 
Program (now part of the Law Enforcement Assistance Administra- 
tion) regularly collects statistics on capital punishment and prisoners 
in State and Federal institutions. 

7 Noting the lack of national statistics, 
Office study of four 


Model Penal § 7.01(2) 
weighed in “favor of with- 


a General Accounting 
probation departments found that 77 percent 
of those sentenced received probation. Comptroller General of the 
United States, State and County Probation; System in Crisis 6-7 
(1976). The Federal courts sentenced 39 percent of the defendants 
in fiscal year 1977 to probation; 47 percent received incarceration; 
and 14 percent received other types of sentences. Administrative 
Office of the United States Courts, 1977 Annual Report of the 
Director A-56 (preliminary report, 1977). Only recently has_ there 
been available statistics on how many people are under probation 
or parole supervision. See U.S. Department of Justice, Law En- 
forcement Assistance Administration, State and Local Probation and 
Parole Systems (1978). 

8 NAC, supra note 5, at 159, 312. Some states are now setting 
probation out as a sentencing alternative, not merely a suspension 
of a sentence to incarceration. See Pa.Stat.Ann. tit. 18 § 1321 
(Supp. 1979); N.D. Cent. Code § 12.1-32-02(1) (b) (1976). 

® Discussions of parole can be found in the following: American 
Friends Service Committee, Struggle for Justice (1971); N. Morris, 
The Future of Imprisonment (1974); A. von Hirsch, Doing Justice 
(1976); A. von Hirsch and K. Hanrahan, The Question of Parole 
(1979); and many other treatises on sentencing. 

10 The Twentieth Century Fund Task Force on Criminal Sentencing 
recommends an increase in the use of incarceration, but does not 
advocate abolishing probation. Fair and Certain Punishment 32 (1976). 
(Hereafter referred to as Twentieth Century Fund.) The American 
Bar Association recently reiterated its 1968 preference for non- 
inearcerative dispositions and discusses a number of justifications for 
probation. Sentencing Alternatives and Procedures § 18-2.3, commentary 
(Approved draft, 1979). (Hereafter referred to as ABA.) 

11 D, Newman, Introduction to Criminal Justice 256-257 (1978). 

12 Federal Bureau of Prisons, National Prisoner Statistics: State 
Prisoners, Admissions and Releases, 1970 45, 47-81 (1971); U.S. 
Department of Justice, Law Enforcement Assistance Administration, 
Survey of Inmates of State Correctional Facilities 1974, Advance 
Report 31 (1976); U.S. Department of Justice, Law Enforcement 
Assistance Administration, Census of Prisoners in State Correctional 
Facilities 1973 (1977). 
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point of eligibility for parole.'* The length of 
supervision may be up to the maximum period 
for incarceration for the class of offense or up 
to a specified period for all types of offenses.'* 
The length of probation supervision has received 
considerably less attention by sentencing reform- 
ers. Data on the term of probation is generally 
unavailable at the national level. 

Disparity has, in part, propelled sentencing to 
the agenda for reform.'® Efforts to revise sen- 
tencing structures sometimes emphasize struc- 
turing or eliminating discretion with regard to 
length of confinement.'* But the decision whether 
or not to incarcerate is an equally, if not more 


'* D. Gottfredson, M.G. Neithercutt, J. Nufflied, and V. O'Leary, 
Four Thousand Lifetimes: A Study of Time Served and Parole 
Outcomes 2-5 (1973). 

't See Goldberg, supra note 4. NAC, supra note 5, at 158-159. 

'* NAC, supra note 5, at 146-147; A. Partridge and Eldridge, The 
Second Circuit Sentencing Study: A Report to the Judges of the 
Second Circuit (1974); Serrill, “Determinate Sentencing: History, 
Theory, Debate,” 3 Corr. May. 3 (Sept. 1977); Wilkins, et al, supra 
note 4, at 1-3. 

'* For example, the California presumptive sentencing law that 
curtails judicial authority on the length of sentence does not 
interfere with judicial discretion to sentence to probation. Messinger 
and Johnson, “California Determinate Sentencing Statute: History 
and = Issues” in Determinate Sentencing: Reform or Regression 32 
(1978). Von Hirsch does not offer any guidance on how probation 
might be used in his presumptive sentencing model. Von Hirsch, 
supra note 9, at 122-123, 132-139 (1976). Wilkins et al. (supra note 
4, ut 109, n.1) note the attention directed toward length of confine- 
ment. See Lagoy, Hussey, and Kramer, “A Comparative Assessment 
of Determinate Sentencing in Four Pioneer States,’’ 24 Crime and 
Del, 398, 400 (1978). 

'? The derivation of these hybrids from incarceration and/or 
probation has been discussed and analyzed in regard to the Federal 
split sentence in Parisi, The Split Sentence in the Federal Jurisdiction: 
An Analysis of the Conveptual Framework and Analysis of the Use 
of the Split Sentence in the Federal Jurisdiction (Criminal Justice 
Research Center Working Papers 1978). Bohlander discusses the type 
of offenders receiving shock probation in Ohio and labels them as 
closer in characteristics to probationers than inearcerated offenders. 
Shock Probation: The Use and Effectiveness of an Early Release 
Program as a Sentencing Alternative (Ph.D. dissertation, The Ohio 
State University, 1973). The use of jail as a condition of probation 
to reduce inearceration in state facilities has been studied in S. 
Adams and R. Nanloch, Some Factors in the Use of Jail as a 
Condition of Probation (California Youth Authority 1959). M. Smiley, 
Utilzation of the Split Sentence and Shock Probation as Sentencing 
Alternatives and Implications for Their Expanded Use in Georgia 
(Georgia Department of Offender Rehabilitation 1977) reports that 
District Courts in Georgia use the split sentence as an “alternative 
to longer periods of incarceration and not as an alternative to 
probation” (at v, 63). Faine and Bohlander conclude that Kentucky 
shock probationers have characteristics more comparable to regular 
probationers than incarcerated offenders. Shock Probation: The Ken- 
tucky Experience xviii (Western Kentucky University, revised edition 
1979). 

'S Supra note 9. See also, Lagoy, Hussey, and Kramer, supra note 
16, at 385-387. 

Td, 

“” See generally D. Gottfredson, L. 
Gudelines for Parole and Sentencing 
V. O'Leary and K. Hanrahan, 


Wilkins, and P. Hoffman, 
(1978), especially chapter 2; 
Parole Systems in the United States 
3-4 (3rd ed. 1976); and L. Travis and V. O’Leary, Changes in 
Sentencing and Parole Decision Making 1976-78 (NCCD 1979). 

*! Von Hirsch, supra note 9; American Friends Service Committee, 
supra note 9; Twentieth Century Fund, supra note 10; Wilkins 


et al, supra note 3. 

22 NAC, supra note 5, at 15-153; J. Beha, K. Carlson, and R. 
Rosenblum, Sentencing to Community Service 1-3 (1977); ABA, supra 
note 10, § 18-2.1, 18-2.4, 

“* The aims of the combination of incarceration and_ probation 
inelude the following: an early release mechanism; short, fixed sentence; 
retribution; separation from society for training, detoxification, etc.; 
specific or general deterrence; a parole mechanism for short-term 
offenders; control over the decisionmaking power by the judiciary: 
economy; reduction of State prison population; and guidance and 
supervision. See Parisi, supra note 17; Denton, Pettibone, and Walker, 
“Shock Probation: A Proven Program of Early Release from Institu- 
tional Confinement” (Ohio Adult Parole Authority, n.d.); H. Angelino, 
Rk. Fuller, J. Kishton, J. Waldron, and J. Zimbeck, Study of the 
Bifectivcness of Shock VProbation—-Final Report (The Ohio State 
University, n.d.); ABA, supra note 10, § 18-2.4, commentary: Federal 
Judicial Center, An Introduction to the Federal Probation System 
036-040 (1976). 

*' Articles on these sentences often discuss “shocking” or ‘‘jolting”’ 
the olfender. A “taste of the bars’ is often associated with the 
combination sentences. See, for example, the recent article by Potter, 
“Shock Probation: A Little Taste of Prison,” 3 Corr. Mag. 49 (Dec. 


5937). 


important decision. It would be a mistake to study 
and reform the “in/out” decision or the “how 
long’ decision without considering the various 
sentencing alternatives that have developed in the 
20th century. Most of these recent sentencing al- 
ternatives are hybrids of the two major sentencing 
dispositions—probation and incarceration.'* 


The Hybrids 


The combination of incarceration and super- 
vision in the community is built into the American 
indeterminate sentencing scheme. The combina- 
tion is commonly achieved through the decision 
to grant parole by the parole board. The parole 
board has come under increasing attack in the 
last several years.'* The indeterminate sentencing 
structure was premised on the theory of rehabili- 
tation. The principle of individualization has led 
to disparity and has not been shown to achieve 
its promise of rehabilitation.’ The decision to 
release, rather than the supervision component, 
has been more often the target of criticism. The 
release decision has been abolished in a few states 
and has been structured through guidelines in the 
Federal jurisdiction and some states.*” 

Although there is a movement to structure 
judicial discretion (and even eliminate discretion 
in some instances) ,*! there is also a trend toward 
expanding the alternatives available to the judge 
at sentencing.** The concept of flexibility is com- 
peting with structuring or eliminating judicial 
discretion. There is tension between the desire 
to maintain flexibility and individualization and 
the desire to reduce disparity and assure com- 
munity protection. In order to expand the dichot- 
omous choice (probation or incarceration) of 
judges and for a number of other reasons legis- 
latures have authorized judges to combine in- 
carceration and probation in a number of ways. 

The reasons behind the passage of these sen- 
tencing options are numerous.?* A common ele- 
ment of these hybrids is that they allow judges 
the option of sentencing the offender to a short 
period of confinement to “shock” the offender and 
to a period of supervision in the community. 
Another factor in the legislative movement for 
these dispositions is that the statutory provisions 
merely represent a formalization of a number 
of informal practices in the various jurisdictions. 
For example, adding jail to the list of optional 
conditions of probation may formalize a procedure 
that was already being used by judges to ac- 
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complish the combination.?® In this discussion, 
the focus will be on describing and distinguishing 
the various judicial alternatives that combine in- 
carceration and probation. 

Distinctions need to be made among the follow- 
ing sentencing alternatives: split sentences, mixed 
sentences, shock probation, intermittent confine- 


253 Mich. 507, 235 N.W. 236 (19381), 
prohibited jail as a condition of 
probation. However, Michigan amended its probation statute to 
authorize what had been done informally. Mich. Comp. Laws Ann. 
£ 771.3 (1978). Louisiana recently codified this informal judicial 
practice. See La. Stat. Ann. C.Cr.P. art. 895, commentary (Cum. 
Supp. 1979). The Ohio shock probation law was enacted in part 
to formalize vacating the sentence. See Bohlander, supra note 17, 
at ii-iii, 25-26, 102. Smiley, supra note 17, at 46-47, makes the same 
point. ‘Also see the discussion in People v. Ledford, 477 P.2d 3874 
(1970) concerning a Colorado judge who ordered Ledford to serve 
90 days in jail as a condition of probation. Without explicit statutory 
authorization, jail as a condition of probation was recently struck 
down in Maryland as antithetical to the concept of probation. See 
Stone v. State, Md. Ct. Spee. App. 9/10/79, 26 Cr.L. 2063 (1979). 
26 For example, Ky. Rev. Stat. § 439.265, 533.0830 (Cum. Supp. 1978). 
7 NAC, supra note 5, at 321 criticizes shock probation and split 
esatenien as one type of sentence. Smiley, supra note 17, at iv, lists 
the different types of dispositions that achieve a combination of 
incarceration and probation. 
an = Penal Code $$ 19a (West 1970), 1208.1 (West Cum. Supp. 


25 In People v. Robinson, 
the Michigan Supreme Court 


18 3651 (Supp. 1978). 

” Ohio Rev. Code Ann. § 2947.061 (Page Supp. 1979). 

*! Supra note 28. 

*2 Supra note 29. 

Supra note 30. 

*4 As of January 1980: 
Ala. Code Ann. § 15-18-8 oe 
Alaska Stat. § 12.55.080 (1972 
Ariz. Rev. Stat. Ann. § 
Ark. Stat. Ann. § 41-1204 (1977) 
Cal. Penal Code §§ 19a (West 1970), 


1978); 
Colo. Rev. Stat. Ann. § 16-11-202 (1978); 
Conn. Gen. Stat. Ann. § 53a-28 (Supp. 1978); 
Del. Code Ann. tit. 11 § 4204 (1975); 
Fla. Stat. Ann. § 948.01 (197°); 
Ga. Code Ann. § 27-2709 (1978); 
aw. Rev. Stat. § 706-624 (Supp. 
Idaho Code § 19-2601 (1979); 
Ind. Stat. Ann. § 35-7-2-1 (Cum. Supp. 
Iowa Code Ann. § 907.3 (Supp. 1979); 
Kan. Stat. Ann. § 21-4603 (Cum. Supp. 
Ky. Rev. Stat. $$ 439.265, 533.030 (Cum. Supp. 1978); 
La. Stat. Ann.C.Cr.P. art. 895 (Cum. Supp. 1979); 
Me. Rev. Stat. Ann. tit. 17-A § 1203 (1979); 
Md. Ann. Code art. 27 § 641A (Cum. Supp. 1979); 
Mass. Gen. Laws Ann. ch. 279 § 1A (Supp. 1978); 
Mich. Comp. Laws Ann. § 771.3 (1978); 
Minn. Code Ann. § 609.135 cove. 1979); 
Miss. Code §$ 99-19-25 (1975) 
Mo. Ann. Stat. § 549.193 (Supp. 
Mont. Rev. Codes Ann. § 95-2206 
Neb. Rev. Stat. §$ 29-2262 (1975); 
Nev. Rev. Stat. § 176.185 (1977); 
N.H. Rev. Stat. Ann. § 504.1 (1977); 
N.J. Stat. Ann. § 20:43-2 (1979); 
N.M. Stat. Ann. § 31-20-5 (1978); 
N.Y. Penal Law § 60.01(2) (d) bf 1979); 
N.C. Gen. Stat. $$ 15A-1351, 1344 (1978), 15A- 1343 (Supp. 1979); 
N.D. Cent. Code §§ 12.1-32-02, 12.1-32-07. (1979): 
Ohio Rev. Code Ann. § 2947.061 (Page Supp. 1979); 
Okla. Stat. Ann. tit. 22 § 99la (Supp. 1979); 
Ore. Rev. Stat. § 137.540 (1977); 
Pa. Stat. Ann. tit. 18 § 1321 (Supp. 1978); 
R.I. Gen. Laws Ann. § 12-19-8 (Cum. Supp. 1978 
S.C. Code Ann. § 24-21-410 (1977), §$ 17-25- 100. 
1979) court interpretation: 
S.D. Codified Laws Ann. § 23A-27-18.1 
Tenn. Code Ann. § 40-2903 (Supp. 
Tex. Ann.C.C.P. art. 42.12 (1979); 
Vt. Stat. Ann. tit. 28 § 205 (Supp. 
Utah Code Ann. § 76-3-201 (1978); 
Va. Code Ann. § 53-272 (1978); 
Wash. Rev. Code Ann. § 9.95.210 (1978); 
W. Va. Code Ann. §§ 62-12-3, 62-12-4 (1979); 
isc. Stat. Ann. § 973.09 (1979); 
Wy. Stat. Ann. § 7-13-30 (1977). 
The Maryland Court of Special Appeals recently ruled that imprison- 
ment is not a valid condition of probation. See Stone v. State, supra 
note 25. Illinois appears to have prohibited a split sentence n 1972. 
See Council Commentary in Ill. Ann. Stat. § 1005-6-3 (Smith-Hurd 
1974). However, Illinois retained the option of periodic confinement 
as a condition of probation. See Ill. Ann. Stat. § 1005-7-1 (1978) 
and People v. Scheib, 16 Ill. Dee. 501, 59 Il. App. 3d 104, 375 
N.E.2d 122 (1978). 

*> Partial or intermittent confinement usually refers to weekend or 
nighttime confinement, while the remainder of the offender’s time is 
in the community. Unlike work or study furlough, decisionmaking is 
in the hands of the judge. See note 79, infra. 


1978); 
(1978); 


1203.1 (West Cum. Supp. 


1978); 
1978); 
1978); 


1978); 


(Supp. 1977); 


Supp. 


(1979); 
1979); 


1979); 


ment, and jail as a condition of probation. Not 
all of these options are available in each state. 
A few states have expressly authorized more than - 
one of the options.*® Although criticism of the 
combinations often treats these alternatives as 
— there are distinctions that should be 
made.*? For example, the time of the decision 


differs: a split sentence occurs at sentencing, 
while shock probation is granted after incarcera- 
tion has occurred. The common element among 
these alternatives is that the judge has the power 
to combine incarceration and probation. 


A Brief History of Judicial “Combinations” 


In the 1920’s, the California legislature, even 
before some states had authorized probation, 
passed a bill permitting the judicial combination 
of incarceration and probation.?* In the next 
50 years, two other statutory provisions were 
to make an impact on the development of judicial 
“combination.” The Federal split sentence pro- 
vision, passed in 1958, combined incarceration 
(with a maximum of 6 months) and probation.?® 
The third major point in the history of legislative 
provisions was the 1965 Ohio “shock” probation 
statute.*? 

These three combinations of incarceration and 
probation are different. The California scheme 
attaches jail as a condition of probation (the 
maximum is now 1 year in jail).*! The Federal 
format suspends part of the sentence to incar- 
ceration (leaving up to 6 months unsuspended) 
and adds probation to the unsuspended portion of 
the sentence.** Finally, the “shock probation” 
statute of Ohio permits a judge to resentence an 
offender within 130 days and release the offender 
on probation.** These three alternatives will be 
described in detail below, but represent the key 
legislative provisions in the history of the judicial 
combinations of incarceration and probation. 

By the 1970’s, most States had authorized 
the combination of incarceration and probation 
through one of those three alternatives.*+ The 
focus of legislative activity is now on intermittent 
confinement. Partial or intermittent confinement*® 
has sometimes been accomplished through the 
judicial combinations just briefly described. And 
like the history of the combinations, legislatures 
are moving to expressly authorize partial con- 
finement as a separate, legitimate alternative in 
the sentencing structure. 

In the course of this development of judicial 
combinations there has been debate over the ad- 
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vantages and disadvantages of these types of 
dispositions. In the mid-1950’s the National Coun- 
cil on Crime and Delinquency opposed the com- 
bination of confinement and probation on con- 
ceptual grounds. The rationale for opposing the 
combination was that probation was to be used 
in lieu of incarceration.** The President’s Com- 
mission on Law Enforcement and Administration 
of Justice and the American Correctional Associa- 
tion opposed the combination in the 1960’s.** The 
American Law Institute hesitantly supported it 
in the same period on the ground that release by 
means of parole is generally unavailable to mis- 
demeanants."* The American Bar Association in- 
cluded the provision pursuant to its interest in 
expanding the range of alternatives available at 
sentencing.*” In the 1970’s the National Advisory 
Commission on Criminal Justice Standards and 
Goals was very critical of the disposition in any 
of its forms.’° Model sentencing structures and 
revisions of state sentencing formats in the mid- 
1970’s have generally included the option of ju- 
dicially combining incarceration and probation.*' 


“© National Council on Crime and Delinquency, Standard Probation 
and Parole Act 2, comment (1955). i - 

“7 President's Commission on Law Enforcement and Administration 
of Justice, Task Force Report: Corrections 34-35, 206 (1967); American 
Correctional Association, Manual of Correctional Standards 99-100 
(1966). 

“* American Law Institute, Model Penal Code §§ 301.1, 6.02(3) (b), 
comment (P.O.D. 1962). 

“” American Bar Association, Sentencing Alternatives and Procedures 
$ 2.4 (Approved draft, 1968). See also, ABA, supra note 10. 

NAC, supra note 5, at 321. 

‘' National Conference of Commissioners on Uniform State Laws, 
Uniform Corrections Code $$ 3-200(b) (3), 3-502 (Tent. draft, 1976); 
O'Donnell, Churgin, and Curtis, Toward a Just and Effective Sentencing 
System § 2103(b) (11) (1977); National Commission on Reform of 
Federal Criminal Laws (the Brown Commission) included the split 
sentence in each of its Federal sentencing proposals. Working Papers, 
Vol. IL (1970) Study Draft (1970); and Final Draft (1971). The 
Federal bills recodifying the Federal criminal code authorized 
split sentence. See S.1, 93rd Cong., Ist sess. (1973); S.1 and H.R. 
3907, 94th Cong., Ist sess. (1975); S. 1437, 95th Cong., 2d sess. 
(1978); S. 1722, 96th Congress, Ist sess. (January 17, 1980, reported 
with amendments out of Committee on the Judiciary). Only one bill, S. 
1400, 93rd Cong., Ist sess. (1973) did not include a split sentence 
type of provision. 

‘2 Frad v. Kelly, 302 U.S. 312, 315 (1937); Note, “Application of 
Federal Probation to Convicts Serving Consecutive Sentences,” 64 
Yale L.J. 260, 264 (1954); Affronti v. United States, 350 U.S. 79 
(1955); United States ex rel Spellman vy. Murphy, 217 F.2d 247 
(7th Cir. 1954). 

‘= See, for example, Chandler, “The Future of Federal Probation,” 
14 Feperat ProspatTion 41, 44 (June 1950). 

'' Cong. Rec., Vol. 104, Pt. 6, 8000 (May 5, 1958); Hearings on 
H.R. 6228 and H.R. 7260 before Subcommittee No. 3 of the Judiciary, 
House of Representatives, 85th Cong., 2d sess. 2 (1958). (Hereafter 
referred to as Hearings.) 

' Herlands, “When and How Should a Use 
Probation,” 35 F.R.D. 487, 503-504 (1964); Administrative Office of 
the United States Courts, Federal Offenders in the United States 
District Courts 1971 34 (1973). 

** Bohlander, supra note 17, at 8&1. 

‘? This was the opinion of several Federal judges who were 
interviewed in 1976 as part of a larger study of the Federal split 
sentence, See Parisi, supra note 17. 

's In tabulating sentence length, it is common to just list the most 
serious type of sentence or the longest term of incarceration. Thus, 
the fixures on mixed sentences are difficult to obtain unless the 
statistics unit collects the sentencing information on each count or 
each indictment. 

‘’ In the Federal jurisdiction, the Administrative Office of the 
United States Courts (hereafter referred to as AQ) does not dis- 
tinvuish mixed sentences from split sentences in its published statistics 
on sentencing. In a 1968 report, the AO noted that approximately 2 
percent of all persons received for supervision in fiscal year 1968 
has received mixed sentences. Persons Under Supervision of the Federal 
1968 16 (1970). 


Sentencing Judge 


Probation System 
Supra note 47. 
5! S$. 1722 § 2101(a)(3), supra note 41; S. 1437 § 2101(a) (3), 

supra note 41. The Model Penal Code also seems to prohibit mixed 

sentences. See § 6.02(3)(d), but also see § 6.02(3)(b), which 
authorizes confinement as an optional condition of probation. 


In the following sections, the various types of 
judicial combinations will be examined. The focus 
will be on dispositions combining incarceration 
and probation that are available at sentencing 
(mixed sentences, split seritences, partial confine- 
ment, and jail as a condition of probation) and 
those that are available after sentencing (resen- 
tencing, including provisions such as shock pro- 
bation and bench (judicial) parole). 


Mixed Sentences 


Judges generally have the authority to sentence 
an offender to incarceration on one or more 
offenses and to probation on one or more offenses 
if the offender has been convicted on multiple 
counts or multiple indictments. The offender must 
be eligible to receive probation in order to receive 
a mixed sentence. The decision is usually made 
at sentencing, before the beginning of the sen- 
tence. 

There is very little information on the history 
or use of mixed sentences in state courts. In the 
Federal jurisdiction, the power of Federal judges 
to impose mixed sentences has been upheld.‘? 
Comments on the Federal mixed sentence prior 
to the introduction of the Federal split sentence 
were sometimes vehemently negative.** Neverthe- 
less, the existence of the mixed sentence was, 
in part, responsible for the creation of the Federal 
split sentence. Federal judges wanted the equiv- 
alent authority to combine incarceration and pro- 
bation in one-count situations.‘ 

There are certain aspects of mixed sentences 
that make this alternative problematic. First, 
mixed sentences can only be imposed in situations 
involving convictions of two or more offenses. 
Second, the offender may be released on parole 
prior to probation, thus frustrating the assumed 
plan of the judge.*®° Third, some jurisdictions 
have mandatory minimums that curtail judicial 
flexibility in imposing mixed sentences.‘* Fourth, 
if the conviction of the offender is reversed on the 
offense that carried incarceration, the plan of 
the sentence is negated.*? 

The extent of use of mixed sentences is un- 
known.** In the Federal court it is used relatively 
infrequently.‘” However, the use of mixed sen- 
tences might increase if other forms of combining 
incarceration and probation were not available 
to judges.*” It is interesting to note that both 
S. 1437 (1978) and S. 1722 (1980), proposals 
to modify the Federal criminal code, expressly 
preclude mixed sentences.°*! 
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Mixed sentences have been used to give the 
offender a taste of jail’? and to retain judicial 
control over the offender. Today, with the avail- 
ability of other options, an offender may receive 
a mixed sentence that includes a rather lengthy 
period of incarceration for different reasons. For 
example, the sentence may be given to a more 
serious type of offender than those receiving 
other forms of the combination of confinement 
and probation. In this situation, the mixed sen- 
tence is not being used to give the offender a 
“taste of prison.” In most sentencing structures, 
the offender will be paroled before reaching the 
probation part of the sentence.** Probation fol- 
lowing parole may result in an extremely lengthy, 
and needless, period of supervision. Reform of 
sentencing structures should include consideration 
of this judicial alternative because it is one of 
the broadest available to judges at sentencing. 


Split Sentences 


The “split sentence’ has been used as the 
generic term for any combination of incarceration 
and probation. It is, however, most often attached 
to the Federal form of combining incarceration 
and probation. In this section, split sentences 
refer to those dispositions that are phrased in 
the following manner: (1) the suspension of part 
of the sentence to confinement, which often occurs 
within the statute authorizing probation,*‘ or (2) 
the combination of incarceration and probation 
as a separate sentence.*® 

A number of sentencing structures provide for 
a suspension of the execution of sentence to 
imprisonment “in part” or “partially” or “for 
a period up to X days or months.” These pro- 
visions are frequently found in the authorization 
for probation.** This means that the criteria for 
probation eligibility applies to eligibility for the 


52 Chandler, supra note 43, at 44. 

53 Supra note 45. 

54 See, for example, U.S.C.A. 18 § 3651 (Supp. 1978). 

55 See, for example, Me. Rev. Stat. Ann. tit. 17-A § 1203 (1979). 

56 Supra note 54. 

57 Mass. Gen. Laws Ann. ch. 279 § 1.la (Supp. 1978). 

58 Supra note 54. ; 

59 When the statutes are phrased in terms of suspending a 
sentencing “in part’ without any restrictions, it can assumed 
that the unsuspended portion could be up to the maximum period of 
confinement set by law. 

60 The incarceration part of the split sentence is usually for a 
fixed period of time. Some provisions may allow for good time to 
reduce the period of confinement. In the Federal jurisdiction, the 
good time provision (U.S.C.A. 18 § 4161) is applicable if the 
sentence to incarceration on the split sentence is for 6 months. 
Abrams v. Goodwyn, 186 F.Supp. 271 (N.Fla. 1960); Federal Bureay 
of Prisons, Manual Bulletin No. 484, Supplement No. 2 (October 18, 
1960). 

61 Me. Rev. Stat. Ann. tit. 17-A § 1203 (1979). 


“2 Del. Code Ann. tit. 11 § 4204(c) (1975). New York’s statute 
is also a separate option: N.Y. Penal Law § 60.01(2)(d) (McKinney 
1979). 

63 Me. Rev. Stat. Ann. tit. 17-A § 1203, comment (1979). New 


York expects its split sentence provision to provide a “‘taste of jail” 
and to provide a “significant effect in deterring (the offender) from 
future criminal conduct.” id., comment. 


split sentence. For example, the Massachusetts 
statute states that “the court may direct that 
the execution of the sentence, or any part thereof, 
be suspended, and that he (the offender) be 
placed on probation ... .”57 The Federal pro- 
vision permitting a judge to combine incarcera- 
tion and probation is in the split sentence format: 
(1)f the maximum punishment provided for such 
offense is more than six months, any court . .. may 
impose a sentence in excess of six months and provide 
that the defendant be confined in a jail-type institution 
or a treatment institution for a period not exceeding 


six months and the execution of the remainder of the 
sentence be suspended and the defendant placed on 


probation .. . .58 
The statutes suspending the sentence “in part” 
often do not specify the maximum period of 
incarceration (under the split sentence) in the 
statute.*” The term of incarceration is usually 
set at sentencing and is fixed (subject to whatever 
good time provisions may apply).®° 
The combination of incarceration and probation 
as a separate sentence has been included in a 
number of jurisdictions. Maine includes this au- 
thorization for the split sentence: 
(T)he court may sentence a person to a term of 
imprisonment not to exceed the maximum term author- 
ized for the crime, an initial portion of which shall 


be served and the remainder of which shall be sus- 
pended. 


If .. . the court requires the person placed on 
probation to be imprisoned in the State Prison for the 
initial period of probation, it shall fix such period of 
imprisonment not to exceed 90 days.®! 
Delaware also provides for the split sentence as 
a distinct sentence.*= 

The rationale behind this sentence is often 
characterized as “shocking” or “‘jolting’” the of- 
fender by the experience of incarceration. This 
can be interpreted as an effort to deter the 
offender from committing the offense again, or 
as a means to indicate that the offense was 
serious. The commentary attached to these types 
of statutes often anticipates an experience that 
the offender will not forget and that will not 
depreciate the nature of the crime. For example, 
Maine’s commentary notes that “such an exper- 
ience is what is needed to bring home to the 
offender the consequences of law violation.’’® 


Jail as a Condition of Probation 


Many of the recent proposals to revise the 
Federal criminal code have modified the sentenc- 
ing format of combining incarceration and pro- 
bation. As mentioned before, the Federal pro- 
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vision is currently labelled a split sentence scheme, 
but the various proposals to restructure the sen- 
tencing format usually have provided jail as an 
optional condition of probation.“* A number of 
these proposals have increased the maximum 
from 6 months under the current split sentence 
to 1 year under the proposed optional condition 
of probation. Although this form for combining 
incarceration and probation would be new for 
Federal judges, California judges have had this 
option for over 50 years."* 

Some of the criticism of the “combinations” 
concentrates on the conceptual anomalies of com- 
bining incarceration and probation, especially in 
this manner. Probation historically was used to 
avoid the harshness of incarceration.** Appending 
confinement (in whatever form) to probation is 
a contradiction in terms."? Allowing confinement 
to be attached as a condition of probation is even 
more anomalous. As discussed above, the National 
Council on Crime and Delinquency pointed out 
this absurdity and opposed this sentence in 1955.°* 
In 1976, in a comprehensive study of the Federal 
split sentence, Federal judges were asked to com- 
ment on changing the split sentence format to 
an optional condition of probation format."® Some 
commented : 


I don’t like the phraseology. Probation is antithetical 
to jail. 


“* See the bills listed in note 41, supra. 

“> Cal. Penal Code §§ 19a (West 1970), 1203.1 (West Cum. Supp. 
1978). Apparently, the Federal judges who had experience with the 
California law were supporters of the 1958 Federal bill establishing 
the split sentence. See Hearings, supra note 44, at 5. 

“6 U.S. Department of Justice, supra note 2, at 150. See also note 
25, supra. 

at ew York notes theoretical quandary in its commentary on the 
split sentence provision. Supra note 63, at 1 

“S Supra note 36. 

“® Supra note 47. For an analysis of judicial opinions on the 
split sentence, see Parisi, supra note 

7” Arizona, Arkansas, California, Colorado, Hawaii, Indiana, Iowa, 
Kentucky, Louisiana, Michigan, Minnesota, Montana, Nebraska, Nevada, 
North Carolina, Oregon, South Dakota, Texas, Washington, Wisconsin. 
See note 34 for citations and comments concerning Illinois. Although 
Maine does not provide for incarceration as an explicit condition of 
probation “the court may nonetheless revoke probation for any 
criminal conduct committed during the initial period of imprisonment.” 
Supra note 61. 

1 A maximum of 30 days is specified in the Model Penal Code 
(supra note 38), Texas, and Arkansas (for misdemeanants) statutes. 
A maximum of 60 days is specified in South Dakota and Colorado 
(for misdemeanants). A maximum of 90 days is specified in Arkansas 
(for felons), Colorado (for felons) and Montana. Kentucky and 
Michigan specify a 6-month maximum. Arizona, California, Louisiana, 
Minnesota, Oregon, and Washington specify 1 year. Hawaii sets 
a maximum of 6 months for misdemeanants and 1 year for felons. 
North Carolina specifies a maximum of 6 months or one-fourth 
the maximum, whichever is less. Indiana, Nebraska, and Wisconsin 
authorize 60 days, 90 days, and 1 year, respectively, for intermittent 
confinement. Illinois apparently limits intermittent confinement to 6 
months. See comment, supra note 34, on Illinois. 

72 For example, California and Colorado, supra note 34. 

7 Ark. Stat. Ann. § 41-1204, and commentary (1977). 

74 President's Commission, supra note 37; NAC, supra note 5. 

75 See comment, supra note 34, on Illinois. 

7 NAC, supra note 5, at 150; von Hirsch, supra note 9, at 
119-120; Twentieth Century Fund, supra note 10, at 28; May, ‘“‘Weekend 

il: Doing Time on the Installment Plan,” 4 Corr. Mag. 28 (March 

: ABA, supra note 10. 

7? May, supra note 76, at 29. ' 

73 In regard to the New York split sentence provision, the 
commentary states: “If this split sentence option is extensively 
employed by the courts it could put considerable population pressure 
on local jails and create administrative problems in these local 
correctional facilites that they might find difficult to cope with 
effectively.” N.Y. Penal Law § 60.01(2)(d), commentary at 147 
(McKinney 1975). 


Jail is not part of probation. It is incongruous. 
Probation should be a way out, not a way in. 

Jail as optional condition of probation does not make 
sense. Jail and probation are different things. 

In a january 1980 survey of legislative pro- 
visions, a little less than one-half the states were 
found to include jail as an optional condition of 
probation.“ Most states limit the maximum period 
of confinement to 30, 60, 90 days, 6 months, or 
1 year to ensure a brief experience.*! The place 
of confinement is often required to be a local 
facility, like a jail.7* The Arkansas provision 
exemplifies this type of judicial combination 
whose purpose is to give the “offender a taste 
of imprisonment”: 

If the court suspends the imposition of sentence on 
the defendant or places him on probation, it may 
require as an additional condition of its order, that 
defendant serve a period of confinement in the county 


jail, city jail, or other authorized local detentional, 
correctional, or rehabilitative facility .... 


The period actually spent in confinement .. . shall 
not exceed ninety (90) days in the case of a felony, or 
thirty (30) days, in the case of a misdemeanor .. . .73 


The split sentence and jail as a condition of 
probation have been criticized by the National 
Advisory Commission on Criminal Justice Stand- 
ards and Goals and the President’s Commission 
on Law Enforcement and Administration of Jus- 
tice.*4 Nevertheless, there is no indication that 
legislatures have or will consider repealing these 
provisions.** 


Intermittent Confinement 


Sentences to intermittent confinement have re- 
ceived widespread support.?* These sentences 
seem to combine the advantages of the split sen- 
tence and jail as a condition of probation (for 
example, the “taste of the bars’) plus the ad- 
vantages of sentences involving no confinement 
(for example, maintenance of community ties). 
Intermittent or partial confinement can take the 
form of weekend, nighttime, or vacation confine- 
ment, with probation during the time spent in 
the community. 

The extent of use of these types of sentences 
is unknown.** A major determinant of their use 
may be the availability of cells for limited and 
irregular confinement.?* Even though the logistics 
of offenders frequently leaving and returning to 
confinement is a major administrative problem, 
there appear to be mainly favorable impressions 
of this disposition. No empirical studies have 
emerged to support this acclaimed disposition. 


Intermittent confinement is expressly author- 
ized in 30 states.*” These provisions are included 
under the split sentence authority, or under the 
conditions of probation, or under the sentencing 
alternatives as a separate disposition. In those 
jurisdictions without explicit statutory authoriza- 
tion, judges rely on a split sentence statute or 
their discretion to impose conditions of probation. 
For example, Federal judges continue to impose 
intermittent confinement under these options, de- 
spite dubious authority.*° 

The purposes of this disposition are often speci- 
fied in the statutory provision, unlike other com- 
binations of incarceration and probation. Part- 
time confinement is intended frequently to allow 
the offender to be employed or go to school. The 
emphasis in many of the statutes is on activities 
associated with rehabilitation. The commentary 
in two states suggests that this disposition might 
give the offender a “taste of the bars.’’! The 
American Bar Association refers to intermittent 
confinement as “shock therapy.’’*? Thus, a sen- 
tence to intermittent confinement, like other forms 
of judicial combinations of incarceration and pro- 
bation, may be used to achieve deterrence of the 
offender or retribution. 

The American Bar Association clearly provides 
for probation supervision during the periods of 
nonconfinement.** Supervision, with the condition 
of reporting at a specified time to the facility, 
offers a definite method for dealing with absences. 
However, in some jurisdictions, failure to report 
is labelled an “escape,” or “contempt of court.’’®* 

There are two time periods that need to be 
specified in granting this sentence. The length of 

7® Arizona, Arkansas, California, Colorado, Florida, Georgia, Hawaii, 
Illinois, Indiana, Kentucky, Maryland, Massachusetts, Michigan, Min- 
nesota, Montana, Nebraska, New Hampshire, New York, North 
Carolina, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, 
South Dakota, Tennessee, Texas, Virginia, West Virginia, and 
Wisconsin. For a discussion of the statutory provisions on intermittent 
confinement, see Parisi, ‘Part-time Imprisonment: The Legal and 
Practical Issues of Periodic Confinement,” Judicature (forthcoming, 
Mae For example, the Federal jurisdiction does not expressly authorize 
intermittent confinement. The split sentence provision and confinement 
as a condition of probation have nm used to achieve partial 
confinement. For a discussion of these two alternatives, see 
and Kutcher, “Probation and Weekend Jail Time: nae Legal 
Musings,” 41 FEDERAL PROBATION 47-48 (September 1977 
Pir ae Gen. Stat. § 15A-1351 (1977); Ark. Stat. peli § 41-1204 

52 ABA, supra note 10, at 31. 

ABA: supra note 10. 

84 In Florida, Maryland (Queen Anne’s County), New Hampshire, 
Tennessee, and Virginia, a failure to report is labelled an “escape.” 
Minnesota categorizes a failure to report as “contempt of court.” 

55 United States v. Benz, 282 U.S. 805 (1931); Bohlander, supra 


Judge in North Carolina. Not Permitted to Impose Sentence a 
in Part and Suspended in Part,” 40 N.Car.L.Rev. 333-340 (1962). See 
also Smiley, supra note 17, at 51-53, who discusses this issue. 

86 M. Belsky, Handbook for Trial Judges VIII-34, n. 157 (Citizen’s 
Crime Commission of Philadelphia, 1975); J. Packel, Sentencing in 
Philadelphia II-14, pg. 29 (Defender Association of Philadelphia, 1975). 

87 Rule 35, F.R.Cr.P. (effective August 1979). 

88 See, for example, Penal Code § 1170(d) (f) 
(West Cum. “—s Me. Rev. Stat. Ann. 17-A 
§ 1154 (Supp. 197 


California, Cal. 
1979); and Maine, 


9). 
8® Alaska Stat. § 12.55.080 (1972). 
90 Wright’s Federal Practice and Procedure § 586 (1969). 
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each interval of confinement (for example, week- 
end means Friday night to Monday morning) 
and the maximum duration of the sentence (for 
example, 2 years during which all weekends will 
be spent in confinement) have to be made clear. 
Of all the combination sentences, this sentence 
brings the most confusion and practical difficulties 
for jail administration and the probation depart- 
ment. Because this disposition appeals to advo- 
cates of widely different sentencing philosophies, 
it continues to have a role in different types of 
sentencing structures. The proportion of offenders 
receiving this disposition may be small, but the 
impact of these offenders on correctional agencies 
requires analysis of this disposition. Compared 
with other forms of combinations, this disposition 
has not received much attention by researchers. 


Modification of Sentence 


The oldest way to permit a judge to change 
a sentence of incarceration to supervision in the 
community has been the judicial prerogative to 
change a sentence during the term of the court.*® 
For example, Pennsylvania courts have recognized 
an inherent judicial power to vacate sentence 
within 30 days of imposition, which could mean 
resentencing the person to probation within 30 
days of incarceration.*© The Federal courts, 
through Rule 35 of the Federal Rules of Criminal 
Procedure, have the power to modify a sentence 
of incarceration within 120 days after the sen- 
tence was imposed. This rule was _ recently 
amended to specifically permit reduction of a 
sentence of incarceration to probation.*? In some 
states judges have statutory power to change a 
sentence.** For example, the Alaska probation 
statute states that 

upon entering a judgment of conviction of a crime, or 

at any time within 60 days from the date of entry of 

that judgment of conviction, a court . . . may suspend 


imposition or execution or balance of the sentence or 


a portion thereof, and place the defendant on probation 
89 


Modification of sentence, with or without legis- 
lative approval, is often based on a “plea for 
leniency” or on new information.®® Use of this 
procedure to shock the offender by deciding to 
release him or her after beginning a sentence 
to incarceration is not really authorized. Figures 
on the use of modification of sentence are gener- 
ally not available. Comments from Federal and 
State sources agree that it is not used very often in 
this manner. However, there is a relatively new 
statutory alternative, virtually identical to this 
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procedure, which does have the purpose of shock- 
ing the offender—the so-called “shock probation” 
statutes. 


Shock Probation 


In 1965, Ohio formalized a procedure for vacat- 
ing sentences of incarceration and resentencing 
offenders to probation by passing the “shock 
probation” statute.”' This law permitted judges 
to resentence offenders who had received a sen- 
tence to incarceration to a sentence of probation. 
Through a 1969 amendment, the maximum period 
of incarceration under this option was limited 
to 130 days. Unlike split sentences and jail as 
a condition of probation, the Ohio shock probation 
statute (1) specified confinement in a State cor- 
rectional facility, and (2) required that the de- 
cision to combine incarceration and probation be 
made after beginning service of the sentence.*” 
Following Ohio’s lead, Idaho, Indiana, Kentucky, 
Tennessee, and Texas enacted similar statutes.** 

The use of the disposition in Ohio is not 
infrequent,’* but it remains to be seen whether 
the other states that do not have the same sen- 
tencing structure as Ohio will use it to the same 
extent.”® It does not appear that this form of 
judicial combination of incarceration and proba- 
tion is gaining support. 

Despite support for continuing judicial control 
over sentences,”* shock probation statutes include 
several characteristics that may make them more 
subject to criticism than other forms of judicial 
combinations of incarceration and _ probation. 
First, shock probation has the element of un- 


*1 Ohio Rev. Code Ann. § 2947.061 (Page Supp. 1979). 

*2 Bohlander, supra note 17, at 20. 

** For citations, see note 34, supra. 

*4 Potter reports these statistics for 1975: of the approximately 
20,000 sentences for felons, 45 percent received probation, 37 received 
State prison sentences, 7.5 percent received shock probation, and 11 
percent received other sentences. Potter, supra note 24, at §1 

®5 Qhio’s sentencing structure included mandatory minimums that 
could be circumvented through shock probation. See Bohlander, supra 
note 17, at 81-82. 

*: NAC, supra note 5, at 173-174. 

7 See generally, note 9, supra. See also, Singer, | 
‘Presumptive Sentences’ Set by a Sentencing Commission,” 
and Del. 401, 426 (1978). : 

®. Although shock probation statutes generally do _ not interfere 
with parole eligibility, it is interesting to note that the split 
sentence combination of incarceration and probation has been criticized 
as an interference with parole. Correspondence with Judge George 
W. Marthen, December 19, 1975, in the New York State Law. See 
the Court’s discussion in Affronti v. United States, 350 U.S. 79, 81 
(1955): S. Rubin, Law of Criminal Correction 189 (1963): “Judicial 
Review of Probation Conditions,” 67 Col. Law Rev. 181 201 (i967). 

** Model Penal Code, supra note 38. 

100 ULS.C.A. 18 4205(c) (Supp. 1978); 

Cal. Penal Code § 1203.03(a) (Cum. Supp. 1979); 
Kansas Stat. Ann. § 21-4603(1) (Cum. Supp. 1978); 
N.D. Cent. Code § 12.1-32-02 (1979); 

Pa. Stat. Ann. tit. 19 §$ 1403(B) (Supp. 1978). 

Supra note 100. 

12 For example, in fiscal year 1974, approximately 218 Federal 
adult offenders received this combination of incarceration (through 
the diagnostic study) followed by probation. 

103 Supra note 47. L. Farmer, Observation and Study: Criteria 
and Recommendations on Federal Procedures 4 (1977). 

‘4 Supra note 47. For a description of the Federal procedures, 
see Farmer, supra note 103. Farmer notes several times that the 
diagnostic study might be used to achieve a “taste of jail” rather 
than a more detailed physical or psychological report (at 4, 7, 11, 17). 


“In Favor of 
24 Crime 


certainty whereby most offenders do not know 
if they will be released. One of the attacks on 
parole is that an offender suffers the anxiety of 
not knowing when he or she will be released.*7 
This provision has the same feature. Second, 
shock probation may interfere with the parole 
board’s authority to parole.®* One of the reasons 
that the time period for the judicial release de- 
cision is so limited is because it will not then 
interfere with parole board release decisions. It 
has been argued that probation should be avail- 
able to short-termers who do not have the op- 
portunity for parole.*” But it does not necessarily 
follow that there should be an expansion of 
judicial release power after the offender has 
begun to serve his or her sentence. There could 
be an expansion of parole board release power to 
those with short terms. 


Diagnostic Study Followed by Probation 


A diagnostic study is available in a number 
of jurisdictions (for example, Federal, California, 
Kansas, North Dakota, and Pennsylvania) to ob- 
tain further information on the offender prior 
to sentencing.'’’ The Kansas provision states: 

If the offender is sent to the Kansas state reception 
and diagnostic center or the state security hospital 
for a presentence investigation under this section, the 
institution may keep the offender confined for a maxi- 
mum of one hundred twenty (120) days or until the 
court calls for the return of the offender. The Kansas 
state reception and diagnostic center or the state 


security hospital shall compile a complete mental and 
physical evaluation . . . .101 


A diagnostic study permits the judge to confine 
an offender for a limited period of time before 
sentencing the offender to any of the original 
options. If one of the original options was proba- 
tion, the judge may then sentence the offender 
(who has undergone a limited period of confine- 
ment) to probation. The number of offenders 
who receive this type of judicial combination of 
incarceration and probation is probably small.!°? 

This procedure can be used as a form of re- 
sentencing to “shock” the offender, but that is 
clearly frowned upon.'’* It is considered a waste 
of valuable resources because the diagnostic study 
is usually intended to acquire a more detailed 
physical and psychologicai report than could be 
developed in the community through the regular 
presentence report.'® Like shock probation, this 
alternative has the element of uncertainty. This 
could be translated into coercion for obtaining 
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information from a recalcitrant person.'°> When 
a sentencing structure precludes certain benefits 
to offenders sentenced under the regular split 
sentence provision, judges may turn to a diag- 
nostie study to achieve the “shock” of confinement, 
plus the advantages of a special sentencing al- 
ternative." 


Judicial Parole 


Offenders who receive short terms of incarcera- 
tion in a county facility usually do flat time. 
However, in a number of jurisdictions even mis- 
demeanants may be released under supervision 
prior to the end of their sentences.'’* Although 
the structure varies, judges in some states have 
the authority to grant parole (sometimes called 
bench parole).'’* For example, in Pennsyivania, 
judges have the power to parole persons sentenced 
to less than 2 years incarceration. Like shock 
probation and modification of sentence, this pro- 
cedure contains an element of uncertainty for 
the offender. Furthermore, arguments can be 
made about interference with the paroling au- 
thority. 

The advantage of judicial parole is that the 
entire sentence rests with one person, the judge. 
However, many of the criticisms of parole boards 
can be directed toward judicial parole. Although 
the benefits of a gradual transition back to the 
community should not be discounted, the other 
combinations perhaps better achieve the goals of 
judicial parole in a more regulated manner. 


105 For a discussion of the Federal observation and_ study being 
used in this manner, see United States v. Liddy, 510 F.2d 669, 685 
974). 
a Ay Pee example, the Youth Corrections Act permits setting aside 
the conviction of a youthful offender sentenced to probation. See 
U.S.C.A. 18 § 5021(b). It does not allow the same benefit to youthful 
offenders sentenced to the split sentence. See Dorszynski v. United 
States, 418 U.S. 424, 429-480n. (1974). Therefore, some Federal 
judges (as reported in interviews in 1976, supra note 47) do use 
the observation and study with probation, combining U.S.C.A. 18 §§ 
5010(e) and 5010(a). Thus, the benefits of the Youth Corrections Act 
and a brief period of incarceration can be combined. For a_ recent 
discussion arguing that the split sentence cannot be given to offenders 
under A. 18 $ 5010(a) in terms of Durst v. United States, 
see Kutcher, “YCA and the Supreme Court Decision in Durst v. 

United States,” 42 FEDERAL PROBATION 58, 59 (June 1978). 

107 For example, Kentucky, Ky. Rev. Stat. § 439.177 (Cum. Supp. 
1978); Missouri, Mo. Ann. Stat. § 549.193 (Supp. 1978); Pennsylvania, 
Pa. Stat. Ann. tit. 61 § 314 (1964). ; 

108 Tappan, Crime, Justice and Correction 549 (1960); Rubin, supra 
98, at 188; U.S. Department of Justice, supra note 2, at 251. 

109 See note 95, suvra. ¢ 

116 A discussion of the use of the Federal split sentence to avoid 
parole guidelines that have a longer period of incarceration than a 
judge desires is contained in Note, “Parole Release Decisionmaking 
and the Sentencing Process,” 84 Yale L.J. 810, 884 (1975). United 
States v. Manderville, 396 F.Supp. 1244, 1249. (Conn. 1975), the 
judge noted that the Federal split sentence could not be used to avoid 
parole guidelines of 19 months for an offender that the judge wished 
to serve 12 to 16 months because the maximum on the split sentence 
was 6 months. 

111 See note 23, supra. 

112 Me. Rev. Stat. Ann. tit. 17-A § 1252 (Supp. 1979). 

113 The use of the split sentence in Maine is being studied by F. 
Hussey and Kramer of Pennsylvania State University to chart 
the impact of no parole on the split sentence disposition. 

114 PD, Howard, Determinate Sentencing in California 19, 23 (Council 
of State Governments 1978). 


Conclusion 


The combination of incarceration and probation 
is available to all judges in the United States. 
The power of the judges may be limited to before 
or after beginning service of the sentence of 
incarceration. As discussed above, the growth of 
these alternatives is partially due to the desire 
for flexibility in sentencing. There is also some 
evidence that the judicial support for these pro- 
visions derives, in part, from skepticism about 
parole boards.'’* Judges not only want a range 
of choices, but they also want to have confidence 
that their sentences to incarceration will reflect 
release points that they expect. In addition to 
flexibility and skepticism over parole boards, 
judicial support for these provisions may come 
from efforts to avoid restrictions in the sentencing 
structure. 

The types of statutory restrictions that judges 
may wish to avoid include mandatory minimums 
specifying a longer period of confinement than 
desired ;'"” or parole guidelines that specify a 
longer period of confinement than the judge 
wishes to impose;''® or no parole available be- 
cause of the length of the sentence. In addition 
to the ostensible goals of deterrence, retribution, 
or incapacitation,''! the use of the combinations 
then may be based on these considerations: flexi- 
bility in sentencing, skepticism toward parole 
boards, and avoidance of restrictions in the sen- 
tencing structure. 

The key issue in the discussion of combining 
incarceration and supervision in the community 
involves who makes the decision. The combina- 
tions discussed allow the judge to make the 
release decision rather than the parole board. 
The judge sets a definite sentence for split sen- 
tences and jail as a condition of probation or 
makes the decision within a limited period of 
time for resentencing provisions. In a sentencing 
scheme built mainly on the indeterminate sentence 
and parole, these provisions are notable excep- 
tions. 

As parole decisionmaking continues to come 
under attack, the role of these combinations may 
change. In Maine, where parole has been abol- 
ished,'!* it will be interesting to see if the split 
sentence takes ‘ts place.''® California has moved 
to presumptive sentences without a parole board 
and there appears to be a decrease in the use of 
jail as a condition of probation.''t Even if super- 
vision following release from confinement (parole 
supervision) is eventually seen as needless, it is 
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unlikely that supervision at sentencing will suffer 


All sentencins: proposals in the 1970's inelude probation and 
no state has proposed mandatory confinement for all offenses. Although 
there is some discussion about increasing the number of people 
sentenced to confinement and several new statutes authorizing manda- 
tory incarceration for certain types of offenders, there is no reasonable 
ov feasible way to abolish probation. 


the same fate.''® As long as probation and in- 
carceration exist as the predominant options at 
sentencing, there will be a need for a hybrid 
sentence in “presumptive sentencing’? schemes 
and judicial sentencing guidelines. 


Empirical Data, Tentative Conclusions, and 
Difficult Questions About Plea Bargaining 
in Three California Counties 


By RAYMOND I. PARNAS* 


of criminal justice! Thus any sensible sub- 

stantive change in the penal code must con- 
sider its impact on and relationship to the plea 
negotiation process. However, system participants 
complain that their critics, many of whom work 
at other jobs in criminal justice, are uninformed 
about the realities of the process. Yet little field 
data describing how guilty pleas are arrived at 
has been accumulated. There are a myriad of 
questions which must be answered before sound 
policy judgments can be made. 

Accordingly, minimally modifying procedures 
developed by Georgetown University Law Cen- 
ter’s' Institute of Criminal Law and Procedure, 
California’s Joint Committee for Revision of the 
Penal Code surveyed three counties* in the fall 
of 1978. The goal was to collect recent descriptive 
data in order to understand plea bargaining in 
at least the selected jurisdictions and, with 
guarded generalization, perhaps elsewhere as well. 
This partial report and preliminary analysis con- 
stitutes the first publication of the survey. 

Prosecutors, public defenders, judges, proba- 
tion officers, police officers, and defendants were 
personally interviewed by law graduates using 
a structured questionnaire.‘ Court and chambers 
observation, case file analyses and simulation 
techniques were also employed.* 


Pe BARGAINING pervades the administration 


* Mr. Parnas is professor of law at the University 
of California, Davis. As former consultant to the Cali- 
fornia Legislature’s Joint Committee for Revision of the 
Penal Code, he was instrumental in establishing the 
machinery for acquiring the data reported here for the 
first time. 


Overview 


Preliminary analysis of the data shows a diver- 
gence of opinion on many questions. Substantial 
points of disagreement exist not only between 
operational departments (police, prosecution, de- 
fense, judicial and probation) within each juris- 
diction, but between actors within each opera- 
tional department as well. The differences range 
from the absence of any uniform definition of 
what constitutes plea bargaining and the kinds 
of bargaining which predominate in any jurisdic- 
tion, to quite disparate practices in similar cases 
by similar decisionmakers. 

Assuming the desirability of consistent prac- 
tices in similar cases within the same jurisdiction, 
preparation of a current process narrative, like 
the three from which this summary stems, could 
perform the extremely important function of 


1 Much has been written on the subject. For a sampling of 
citations see Parnas and Atkins, Abolishing Plea Bargaining: A 
Proposal, 14 Criminal Law Bulletin 101, 102 n.2 (1978). 

2As of Jan. 1980, the Institute’s final report on plea bargaining 
in the United States utilizing these methods for indepth field 
research in six selected cities had not been published. However, no 
California jurisdiction was included among the six cities. That 
project was funded by LEAA Grant Number 75-N1-99-0129. An 
initial report of its preliminary work is available. See Miller, McDonald, 
and Cramer, Plea Bargaining in the United States (1978). 

% Cost and t'me factors limited the survey to three. Small counties 
were omitted because of limited personnel and caseload and therefore 
less validity to generalizatons to larger communities. Obviously the 
reverse may also be applicable. Two large cosmopolitan counties in 
Northern California, and one medium Southern Californa county were 
selected for accessibility, cooperativeness, and some preknowledge. 

4 Ten prosecutors and ten public defenders were interviewd in 
each jurisdiction. Three to five each of police officers, probation 
officers, and defendants were interviewed in each jurisdiction. All 
superior court judges hearing criminal cases at the time were 
interviewed. The questionnaires administered to police, probation 
officers, and defendants were brief; such interviews could be completed 
in as little as 15 minutes. The other questionnaires were extremely 
long, sometimes requiring as much as 3 hours each. 

5 The hard data from the case files had not been analyzed by 
current committee staff when this report was prepared. Too few 
plea bargaining simulation games were played to consider in the 
data. Court and chambers observation notes and forms are included 
in this analysis. Whether a complete analysis of all of the data and 
a final official report will ever be done apparently depends upon the 
political and bureaucratic obstacles inherent to the legislatve process 
of which the author is no longer presently a part. 
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providing a data base from which to inform all 
actors within a particular jurisdiction of the 
process in that jurisdiction from beginning to 
end. They also could provide the necessary foun- 
dation for internal evaluation of policies and 
practices within and between operational depart- 
ments. 

Population, geography, resource availability, 
community attitudes and other nonprocess, as 
well as process, differences between jurisdictions 
make the necessity of uniform policies and prac- 
tices from one jurisdiction to another a somewhat 
more complex question. Again, however, prepara- 
tion and sharing of current narratives could 
provide a basis for not only determining the need 
for cross-jurisdictional consistency but for learn- 
ing and possible adaptation from the policies and 
procedures of others. 

In addition, interested statewide organizations 
could use such data to suggest specific policies and 
practices to their members for their local con- 
sideration; or, if they had the requisite authority, 
they could promulgate rules for general applica- 
tion, or advocate legislation. If the legislature 
should get involved, either on the initiative of 
its own members or reviewing measures suggested 
by others, such data could provide much of the 
hard facts lacking in the past when bills concern- 
ing the plea bargaining process had to be eval- 
uated in a factual vacuum and an emotional 
atmosphere of diametrically opposed competing 
claims. 

Plea bargaining, loosely defined as the tender- 
ing of a guilty plea on the defendant’s perception 
that he will receive some benefit from the state 
for doing so, is supported by most of those 
directly involved in the middle of the criminal 
process, namely judges, district attorneys, and 
defense counsel. The agencies at the beginning 
and ends of the criminal justice process, the 
police and probation, are the most critical of 
plea bargaining. Job tasks explain the difference 
in attitude. Both the police and probation perform 
essentially the same tasks whether a case goes 
to trial or not. Clearly the defense, prosecutors 
and judges do not. If a defendant pleads guilty, 
the absence of a trial reduces both preparation 
and court time for all. In fact, the judge’s time 
investment may be extremely nominal; whereas 
the district attorney and public defender may 


® See, e.g., Skolnick, Justce Without Trial (1966). 

7 See Parnas and Atkins, supra note 1 at 109-114; Rubenstein and 
White, Plea Bargaining: Can Alaska Live Without It?, 62 Judicature 
266 (1979); Erwin, No Bargaining Policy Increases Court Caseload, 
X The Calfornia Defender 1 (1979). 


have to put in a bit more effort since at least some 
preparation will be required in most cases from 
the outset, and this may increase substantially 
as the trial date nears. Accordingly, analogous 
to the substantial body of empirical data showing 
how proximity to end of shift and extent of 
paperwork significantly affect police decisions to 
arrest,’ judicial, prosecutorial and defense sup- 
port for plea bargaining can arguably be con- 
strued as at least partially colored by wholly 
personal considerations. 

Thus, the police and probation view might be 
looked at as somewhat more objective although 
perhaps a bit less knowledgeable because of their 
more limited involvement. (However, there is 
some evidence that the very limit on their in- 
volvement in the way most cases are disposed of 
produces a demoralizing “left-out” attitude which 
may make their views suspect, too.) If plea 
bargaining is necessary, they say (and many 
are willing to so admit), it is almost wholly 
because of limited resources and speculation as 
to increased trials in the absence of plea bargain- 
ing. Police and probation tend to characterize 
it as a “necessary evil.” The reason they so term 
it is because of their view that plea bargaining’s 
other primary benefit, in addition to economics, 
is to the defendant in terms of inappropriately 
lenient sentences. Perhaps understandably then, 
police, putting their bodies on the line in the 
apprehension of criminals, and particularly pro- 
bation officers, charged with the specific function 
of recommending sentences on the basis of all 
available data, in the absence of a vested interest 
in conserving personal job-related time, have 
problems with the ultimate result of plea bargain- 
ing as they see it. 

Despite criticism of a process in which they 
do not get their “day in court,” defendants 
strongly support plea bargaining because what 
is paramount to them is getting out of jail or 
prison as soon as possible. It is not surprising 
then that public defenders are strong supporters 
of plea bargaining for sentencing as well as 
workload reasons, since the defense attitude is 
normally to pursue the imposition of the least 
sanctions feasible for one’s client. Thus the de- 
fendants and public defenders tend to support 
the police and probation officers’ view that a 
primary benefit of the plea bargaining process 
is a lesser sentence than if one went to trial. 
In fact, some public defenders, going outside of 


\ > 
4 
{ 


14 FEDERAL PROBATION 


their role function, candidly admitted that too 
lenient sentences are a detrimental effect of plea 
bargaining. 

District attorneys also support plea bargaining. 
However, since they are legally and ethically 
charged with “doing justice’* and often tend to 
place primary emphasis on public protection, it 
is not surprising that they tend to be more 
critical of plea bargaining than the public defend- 
ers, with many of them indicating too lenient 
dispositions as the problem. 

The judges interviewed reflected almost total 
and uncritical acceptance of the process. Practi- 
cally, their only concern is with the public’s 
criticism of plea bargaining which they say is 
mistakenly based on misinformation about the 
system. In response to direct questioning, they 
flatly refused to acknowledge the possibility that 
defendants who go to trial and are convicted are 
penalized for exercising their constitutional rights 


* See Parnas and Atkins, supra note 1 at 106-109. 

® In the case of In re Lewallen, 152 Cal.Rptr. 528 (1979), the 
defendant was arrested and charged with drunk driving, carrying 
a concealed firearm, carrying a loaded firearm and possession of a 
firearm by an ex-felon. The prosecution offered Lewallen a suspended 
jail term, $315 fine and 1 year’s informal court probation with 
driving school in exchange for a guilty plea to the drunk driving 
charge. But Lewallen refused to accept any agreement that did not 
include dismissal of the weapons charge. Accordingly, he pleaded not 
guilty to all charges. 

After a jury trial Lewallen was found innocent of the weapons 
charges and guilty of drunk driving. The Probation Department 
recommended a $315 fine and 1 year formal probation. The trial 
judge, however, sentenced him to 3 years’ formal probation, 30 days 
in the county jail to be served on weekends, | orderd him to attend 
drug rehabilitation, alcohol rehabilitation and “drunk driving school’ 
sessions and ordered weapon confiscation and prohibited future weapons. 
After sentencing Lewallen, the trial judge stated: “I think I want 
tu emphasize there’s no reason in having the district attorney attempt 
to negotiate matters if after the defendant refuses a negotiation he 
ets the same sentence as if he had accepted the negotiation. 

“It is just a waste of time, and what's he got to lose? And as far 
as I'm concerned, if a defendant wants a jury trial and he’s convicted, 
he’s not going to be penalized with that, but on the other hand 
he’s not going to have the consideration he would have had if there 
was a plea.” Jd. at 530. 

On appeal, the Calfornia Supreme Court vacated the sentence and 
remanded the case for resentencing, stating: ‘A court may not offer 
any inducement in return for a plea of guilty or nolo contendere. 
It may not treat a defendant more leniently because he foregoes his 
right to trial or more harshly because he exercises that right .. . 
Trial courts may not thus chill the exercise of the constitutional 
right to trial by jury ... . That a defendant pleads not guilty is 
completely irrelevant at sentencing; if a judge bases a sentence or 
any aspect thereof, on the fact that such a plea is entered, error 
has been committed and the sentence cannot stand.’”’ Id. at 531 

Query whether the Supreme Court would have ruled as they did 
if the trial judge had imposed exactly the same sentence as he did 
but had omitted the reasons for the sentence as quoted above? In 
fact, that is the routine practice in the jurisdictions studied and in 
jurisdictions across the United States which have been reported on 
in the literature for years. For example, see Newman, Conviction 
(1966). See notes 9a and 11 infra for more of the Lewallen decision. 

*a But see Corbitt v. New Jersey, 99 S.Ct. 492 (1978). In his 
dissent in Lewallen, supra note 9, Mr. Justice Clark quoted Corbitt 
extensively including the very pertinent proposition that the system 
of plea bargaining: “permits a proper amount of leniency in return 
for pleas, leniency that is denied if one goes to trial. In this sense, 
the standard of punishment is necessarily different for those who 
plead and for those who go to trial. For those who plead, that fact 
itself is a consideration in sentencing, a consideration that is not 
present when one is found guilty by a jury.” Lewallen, supra at 
500 n.14. The Corbitt opinion is necessarily replete with similar 
unique affirmative pronouncements. For a 6-3 majority upheld a 
New Jersey statutory scheme which mandated life imprisonment 
for defendants convicted by a jury of first-degree murder but gave 
the judge discretion to impose less than life if the defendant chose 
to enter a plea non vult. 

Despite its direct relevance, the majority opinion in the California 
ease ignored Corbitt despite Clark’s extensive use of it in dissent. 

'° North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 
162 (1970) in which the court held that a guilty plea knowingly and 
voluntarily entered was acceptable with a sufficient factual basis 
despite the defendant’s continued maintenance of his innocence in fact. 


by frequently being more severely sentenced than 
had they pled.® Yet in question after question 
concerning their role in plea bargain discussions, 
they clearly indicated their routine involvement 
in influencing and authorizing lesser charges or 
lesser sentence recommendations in exchange for 
pleas than would have been charged or imposed 
pursuant to trial. 

Assuming there is a difference in sentence, and 
all admit it (even the judges in their own way), 
either the person going to trial is given a sentence 
consciously inappropriate (and higher) to his 
crime, or the person pleading is so given (and 
lower), or something occurs by way of a plea to 
make different sentences appropriate. Assuming, 
once again, that from any of the traditional goals 
of the criminal law (incapacitation, retribution, 
deterrence, punishment, rehabilitation, etc.) that 
saving time and money is not an appropriate 
sentencing consideration,’a is there anything else 
that could account for the difference? 

Some judges mention repentence, remorse and 
the prompt application of corrective measures 
as reasons for a more lenient sentence in exchange 
for a guilty plea. With due respect, it is suggested 
that common sense, defendants’ own answers, and 
the acceptance of nolo contendere and Alford 
pleas!” belay the credibility of such rationales. 

Finally, and of singular importance, is the com- 
mon judicial response that a defendant may get 
a more severe sentence following trial than upon 
a plea because, due to the trial, the judge not 
only has the opportunity to observe the defendant 
at length and be exposed to all of the witnesses 
concerning the crimes (and is therefore more 
aware of the extent of any injuries, for example), 
but, in addition, other things that might not come 
out in a presentence report following a plea 
might be brought to his attention at trial. In 
other words, the judge has more information 
after trial than upon plea and such could result 
in a greater sentence. (A lesser sentence pos- 
sibility was never mentioned.) 

The logical extension of such statements is 
that there is, or at least may be, insufficient 
evidence upon which to appropriately sentence 
upon pleas, but that problem is, or at least could 
be, solved by trials. Despite the seemingly ap- 
parent logic of this conclusion, no judge expressed 
it as a negation of differential sentencing but 
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rather used it solely in support.'! In fact, all 
judges opposed the presence of the defendant at 
plea bargain discussions primarily because such 
was seen as a hindrance to candidness. None 
expressed any benefit in having the defendants 
present for appropriate sentence considerations, 
and, in fact, at least one stated that the defend- 
ants’ demeanor might complicate rather than aid 
the process. 

The data shows that differential sentencing, 
the appropriateness of sentence, and the adequacy 
of information on which sentence is based are 
issues of far greater importance than the con- 
cern that innocent persons plead guilty because 
of plea bargain incentives. That is not to say 
that the issue of the innocent pleader is not a 
legitimate concern, but rather that its apparent 
rarity (based on all nondefendant respondents’ 
knowledge and the public defender’s stated prac- 
tices) makes it of less significance than the differ- 
ential sentencing which may occur in most cases.” 

Whether factually innocent or not, the issue 
remains whether the procedures surrounding 
what is offered in exchange for a guilty plea and 
waiver of defense rights comports not only. with 
the current state of the law arguably premised 
solely on limited resource considerations, but 
with fundamental notions of fairness both to the 
individual confronted by the power of the state 
and to the public’s desire for protection of their 
person and property.'* So long as judges of the 
Supreme Court continue to uphold the constitu- 
tionality of plea bargaining,'! the practical issue 
is not whether to have it or not, but rather what 
changes, if any, can make the process more re- 
sponsive to individual and community interests 

\' Mr. Justice Mosk’s opinion for the majority in Lewallen, supra 
note 9, is a prime example. Though subject to occasional abuse and 
frequent criticism, plea bargaining is the accepted practice contributing 
to the expeditious administration of justice, he said. nd: “We 
emphasize, however, that a trial court’s discretion in imposing 
sentence is in no way limited by the terms of any negotiated plea or 
sentences offered the defendant by the prosecution . . . . Legitimate 
facts may come to the court’s attention either through personal 
observations of the judge during trial . . . or through the presentence 
report... to induce the court to impose a sentence in excess of any 
recommended by the prosecution. 

Thus it is clear that under appropriate circumstances a defendant 
may receive a more severe sentence following trial than he would have 
received had he pleaded guilty; the trial itself may reveal more adverse 
information about him than was previously known.” Id. at 532-33. 

'2 Dramatic hard data concerning the extent of differential sentencing 
is expected to be a primary part of the Georgetown report referred 
to at note 2 supra. 

13 See Parnas and Atkins, supra note 1. 

See, Corbitt v. New Jersey, supra note 9a. 
Santobello v. New York, 404 U.S. 257, 92 S.Ct. 495, 30 L.Ed. 2d 
427 (1971); and Brady v. United States, 397 U.S. 742, 90 S.Ct. 1462, 
25 L.Ed. 2d 747 (1969). 

15 Effective Jan. 1, 1981, a new law will reduce the bail bondsman’s 
influence and introduce an Illinois-type 10 percent plan to California 
by which defendants would post 10 percent of their bail with the 
court and sign an appearance bond. All but 10 percent of the 10 
percent posted would be refunded upon appearance at the appointed 
time. This should help to alleviate the economic discrimination 
problem; however, the bill was drastically amended to eliminate any 
applicability to felonies. 

16 Prison commitments increased from 18 percent of all convictions 


in 1976 to 83 percent in 1978. Judicial Council of California, 
Sentencing Practices Quarterly 1 (June 30, 1978). 


while not taxing our limited resources beyond 
endurance. 


Additional Specifics 


(1) It has long been reported that those in- 
carcerated and unable to make bail are prone 
to plead guilty more readily than others in ex- 
change for time served or simply quicker notice 
of when they can get out. This earlier conclusion 
is borne out by the answers of defendants and 
public defenders. The clear inequity of discrimi- 
nation on the basis of economic status requires 
intensive consideration of modifications of the 
bail/OR systems, particularly when viewed in the 
perspective of its effect on the waiver of the 
constitutional rights required by a plea.'5 

(2) In at least one jurisdiction, the threat of 
probation revocation proceedings prior to trial 
on current charges is perceived to be routinely 
used as an inducement for guilty pleas. Since 
revocation proceedings, though based on the same 
charges, tend to require less than a full trial, the 
relationship between revocation and trial may de- 
mand a reversal of their order in the interest of 
fairness. 

(3) Of crucial, and perhaps central, impor- 
tance to the attainment of guilty pleas under our 
current process is the mere possibility of being 
sent to state prison for any felony. In terms of 
its impact in numbers, the existence of state 
prison is far more important as a plea bargaining 
factor than as a place where convicted felons are 
actually sent. Felonies are routinely reduced to 
misdemeanors and the most common conditional 
plea made contains an agreement for no state 
prison. Accordingly, despite the recent increase in 
prison sentences in California,'® it remains the 
unusual felony case that results in a prison sen- 
tence. Either the threat of state prison is being 
used as an inducement for pleas in cases where 
state prison would be inappropriate anyway, or 
the public is not getting the punishment and 
incapacitation it has directed the prison system 
to be used for in appropriate cases. 

(4) Because of the above-said sentence dis- 
parity implications of the multitude of misde- 
meanor-felony (wobbler) offenses in our penal 
code, consideration of eliminating this concept or 
reducing the number and structuring the discre- 
tion used in making the choice might well be 
warranted. 

(5) Due to the initiating impact of police and 
district attorney screening and charging deci- 
sions, consideration should be given to standard- 
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ized policies and practices by and between both 
agencies within and across jurisdictions. 

(6) If such policies and practices are left to 
be formulated internally rather than externally, 
serious consideration should be given to requiring 
public hearings before final adoption, and ultimate 
notice to all should be mandated. Currently, in 
at least one jurisdiction, there is a split of 
opinion between public defenders, who must be 
in a knowledgeable position in order to properly 
advise their clients, as to whether the district 
attorney has charging, plea bargaining and in- 
ternal review policies, to say nothing of their 
difference of opinion as to what such policies 
might be. In fact, the district attorneys are not 
always all that clear of their own requirements 
or directives. 

(7) Whether policies are imposed externally 
or internally, there must be some mechanism for 
monitoring and enforcing their use. For example, 
the California District Attorneys Association’s 
Uniform Charging Manual, is an extremely im- 
portant beginning in establishing guidelines, but 
if, as in some jurisdictions, it serves little more 
than to add another book to the shelves, its worth 
is de minimus. Similarly, internally prepared 
written policies are counterproductive if practice 
is more at a variance with the rules than con- 
sistent with them as is the case in another juris- 
diction. Internal review by senior deputies can 
work but has the problems of secretiveness, re- 
sponding to political pressures, allowing excep- 
tions to friends, no review of the reviewer, and 
drastic revision when the reviewer is changed. 
Some kind of external annual report or review 
might well help to control these problems. 

(8) Written policies, crime team organization, 
a set hierarchy of review, and frequent training 
sessions should all be seriously studied for pos- 
sible implementation. 

(9) Is there any way of controlling those dis- 
trict attorneys who forget their duty is to justice!? 
rather than a won-loss record? For example, 
some district attorneys will greatly improve the 
plea offer when evidentiary problems arise which 
make the case difficult or impossible to prove. 
Other prosecutors view this as ethically improper. 

(10) Attention needs to be given to alleviating 
the incredible contact, communication and atti- 
tude gap between police and prosecutors. 

17 See Parnas and Atkins, supra note 1 at 106-109. 


the state.’”’” Only 6 percent did not trust private practitioners. 15 
Crim.L.Bull. 39 (1979) 


(11) Systemwide definition of plea bargaining, 
sentence bargaining, charge bargaining, and 
overcharging would make communication about 
these issues much easier. For example, some take 
a narrow view that overcharging occurs only 
when charges are brought about which there is 
less than the usual belief that they can be proven. 
Others, however, are of the opinion that over- 
charging occurs anytime charges are brought 
which are inconsistent with the reality of the 
act, the circumstances of the defendant and the 
appropriate penalty, despite the fact that such 
charges can be proven. 

(12) The Public Defender almost never gets 
involved in a case until the preliminary arraign- 
ment; whereas on occasion a private attorney 
can resolve the case for this client with the police 
or prosecutor before that early stage. Should 
steps be taken to rectify this infrequent but 
nonetheless, apparent inequity based on economic 
status? 

(183) Can anything be done to change the nega- 
tive image that public defenders unjustifiably 
retain in the eyes of many of their clients? The 
image alone tends to induce pleas because some 
defendants feel a sense of defeat by virtue of 
their inability to have “a real attorney.”'* 

(14) Are there ways of decreasing the public’s 
negative image of plea bargaining in particular 
and our criminal justice process in general by 
education? 

(15) Both district attorneys and public de- 
fenders believe they have enough information on 
which to make their decisions. The public de- 
fender’s only real complaint is the need for the 
rap sheet at the earliest possible time; the prose- 
cutors would like to have notice of alibi witnesses. 

(16) Currently most public defenders, district 
attorneys and judges believe that an active ju- 
dicial role in plea bargaining is essential to keep 
the cases moving. Assuming the judge by being 
involved in the plea bargain discussions can still 
retain his prescribed impartial, objective role in 
fact and in the eyes of defendants and the public, 
should judicial involvement be systematized and 
structured? Currently, judges within the same 
jurisdiction hold quite different views as to the 
extent of the involvement they will play in plea 
discussion ; and jurisdictions are free to formalize 
a judicial stage for plea discussions or not. In 
fact, whether there is a “pretrial conference 
schedule,” “plea negotiation calendar,” “disposi- 
tion docket,” etc., or whether the judiciary plays 
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a very active role in helping arrive at pleas, or 
a passive role by waiting for an agreement to be 
brought to them, may depend solely on a change 
in the master calendar or presiding judge for 
the term. Should a pretrial stage and the role 
of all parties subject thereto be formalized in all 
jurisdictions or at least consistent in an individual 
jurisdiction? 

(17) Despite the fact that cases and possible 
dispositions are discussed between both attorneys 
and the judge at these informal conferences, and 
ultimate resolution is arrived at there, the de- 
fendant is almost always excluded and no record 
is required. Attorneys and judges are opposed 
to the defendant’s presence and a record in 
chambers or moving the discussions to open court 
on the ground that such would reduce the candor 
of the three functionaries involved. Yet probably 
nowhere in the system more than in these secre- 
tive sessions does the process earn its disrepute. 
Why is candor not possible before the defendant 
and the public, both of whose interests are most 
at stake? The personal presence of the defendant 
(unless waived) and the presence of the public, 
at least vicariously by way of the record (if 
not by way of victim and police presence), would 
go a long way toward controlling actual or 
imagined abuses of this process. 

(18) One jurisdiction studied goes so far as 
to routinely take the formal acceptance of guilty 
plea in chambers. Despite the presence of the 
defendant and a record at that time, does such 
a procedure comport with basic constitutional 
precepts?! 

(19) Judges disclaim any ability of lawyers 
to judge shop other than by the risk of exercising 
the statutory disqualification of one judge in each 
case by affidavit.*° However, savvy attorneys in- 
dicated a great many more useful and less risky 
ways of getting the judge of their choice, in some 
instances simply by being aware of when judicial 
vacations, rotations, etc., were to occur. Is there 
a way to control this? 

(20) Fixed trial dates, a tough continuance 

'* Cal. Penal Code §$ 1017 and 1018 both state that every plea 
must be made in open court. What is meant by open court has not 
of Civil Procedures § 170.5. 

28 and the Guilty Plea: Replacing 
the Bazaar with the Department Store, 5 Am.J.Crim.Law 215, 222 
(1977). Interestingly, Mr. Justice Stewart in his concurring opinion in 
defendant pleads guilty is to be one-half the penalty to be imposed 
te Jackson [390 U.S. 570, 88 


23 The Uniform Determinate Sentence Law of 1976. See Cal. Penal 
Code § 1170 et seq. 


policy, and a cutoff date beyond which plea offers 
are deemed rescinded and cannot be renewed, 
firmly kept in the absence of truly exceptional 
circumstances, seem to have some efficacy in ex- 
pediting the movement of cases both to plea and 
to trial. When finally faced with trial preparation, 
the attorney’s incentive to plea bargain is greater, 
but once prepared the attorney’s personal need 
to plea bargain is lessened. 

(21) Should the acceptance of an Alford plea?! 
continue to be in the discretion of individual 
judges or should the state mandate either their 
acceptance or rejection across the board? 

(22) Would an announced schedule of sentence 
discounts for guilty pleas, with the possibility 
but not certainty of receiving the discounted sen- 
tence upon trial, be a more open and therefore 
desirable system than the present one??? 

(23) In most cases a plea agreement either 
prevails over a probation officer’s contrary recom- 
mendation or is simply followed by the probation 
officer to avoid unnecessary work or conflict and 
loss of face. Accordingly, should the preparation 
of presentence reports following plea agreements 
be abolished or restructured? Or should the 
judges’ consideration of a conflicting report be 
more directed than it presently is? 

(24) Most probation officers agree that the new 
determinate sentence law2* has increased the veri- 
fication of facts made by them in their presen- 
tence reports. Although they tend to complain 
about this because of the increase in work, clearly 
an increase in the accuracy of information on 
which sentence is based has to be considered as 
a quite positive effect, assuming, of course, that 
the sentence is in fact based on such information. 


Closing 


The above conclusions, issues and questions 
represent only the tip of the iceberg of a complete 
analysis of the data gathered. They also are 
stated here only as they pertain to that smaller 
part of our criminal justice process, namely fel- 
onies. Their implications for the misdemeanor 
process may be of even greater impact. As un- 
structured as the felony process is as to plea 
bargaining, the misdemeanor process is even more 
so and has vastly greater numbers. Potential 
sentences for misdemeanors are, by definition, 
much lower; other negative consequences are 
less; and time served in exchange for a plea is 
almost routine. Accordingly, it is as to misde- 
meanors where the pleading of innocents might 
be found to have major significance. 
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The Determinate Sentence and the Violent 
Offender: What Happens When 
the Time Runs Out? 


By WALTER L. BARKDULL 
Assistant Director, California Department of Corrections 


was enacted in California, there will be 
prisoners mentally ill at the end of their 
terms—and they must be released from prison. 
That fact has resulted in continuing, but so far 
unsuccessful, efforts to breach California’s Deter- 
minate Sentencing: Act, in effect since July 1977. 

After some 4 years of debate, the Legislature 
finally approved a bill to identify “mentally dis- 
ordered violent offenders’ (MDVO) and to hold 
them past the end of their prison terms only to 
have it vetoed by the Governor. The Legislature 
took its belated action even though experience 
showed the problem was not so severe as it had 
feared initially. That experience also demonstra- 
ted the value of a formal period of parole super- 
vision and the ability of parole agents backed up 
by an array of mental health and other resources 
to manage a difficult clientele and protect the 
public. 

Originally under California’s Indeterminate 
Sentence Law, the releasing authorities had broad 
discretion since the statutory maximum for a 
wide range of offenses was life imprisonment. As 
a result, the mentally ill offender was often re- 
tained in prison until he was believed to be 
recovered. 

That discretion was tempered by the California 
Supreme Court’s decision in Jn re Rodriguez, 
June 30, 1975. Rodriguez had been held 22 years 
on a one to life sentence for lewd and lascivious 
conduct upon a 6-year-old girl. The court found 
the length of time served for the crime excessive 
and ordered that in the future the releasing 
authority must set a primary (or maximum) term 
for each prisoner’s crime reflecting the “circum- 
stances existing at the time of the offense” and 
“proportionate to the offense.” 

In the case, the parole board had denied release, 
in part because of psychiatric evaluations diag- 
nosing the prisoner as a chronic schizophrenic in 
remission whose conduct was unpredictable. In a 
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footnote the court held that if his confinement 
were continued solely because he was not com- 
petent to care for himself in a free society, his 
imprisonment would constitute punishment for 
status which is constitutionally proscribed. This 
does not mean, the court said, that mentally ill 
persons who are unable to care for themselves or 
who pose a threat to life or property should be set 
free. The court said that adequate non-punitive 
means of taking care of them were available 
through the State’s elaborate mental health 
system. 

The adoption of the Determinate Sentence Law 
with its retroactive provisions (described in some 
detail in the March 1978 issue of FEDERAL PROBA- 
TION) provided a critical test of the court’s ideal- 
istic pronouncement. 


Determinate Sentence Really Is 


In brief, the Determinate Law provides the 
court with three specific sentences from which 
to choose for each felony offense (other than 
murder and kidnapping with bodily harm). In 
addition, the court may enhance (add to) the 
sentence by specified time periods for prior prison 
terms served, for being armed, using a firearm, 
taking an amount exceeding $25,000 or inflicting 
great bodily injury. Consecutive sentences may 
also be imposed. 

For example, the court has its choice of a 2-, 
3-, or 5-year term for robbery. The court is 
required to impose the middle term unless there 
are circumstances in aggravation or mitigation. 
If the robber personally uses a firearm in the 
robbery, his term may be enhanced by 2 years. 
If he also inflicts great bodily injury another 3 
years may be added to his term. Thus, in this 
example, assuming the middle term were selected, 
he would have an 8-year term. 

There are many possible complications in the 
sentence pattern. In some instances the total 
enhancements may not exceed the base term. 
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There are complex rules as to the calculation of 
the sentences for additional convictions if they 
are to run consecutively and there are some limits 
on the number of enhancements that may be 
applied. 

When the person is delivered to prison the 
calculated sentence is reduced by any amount of 
time the person spent in confinement on the 
charge prior to being received. The remainder 
may be further reduced by one-third by participa- 
tion in programs and abstinence from specified 
improper conduct while in prison. 

Assuming the robber in our example had served 
6 months in jail on the robbery chi:ge while 
awaiting trial, conviction and delivery, he would 
be released in 5 years if he behaved and participa- 
ted. But he couldn’t be held longer than 71% if he 
did not. There is no discretion to release earlier 
than the minimum nor later than the maximum. 

The period of parole supervision is an add-on. 
At the end of the period of confinement the 
offender is placed under parole supervision. 
Originally the parole period for persons sentenced 
determinately was 1 year. Subsequently the law 
was changed to provide for a maximum of 4 years. 
If the person completes 1 year of continuous pa- 
role the burden is on the state to show good cause 
why he should remain under supervision. Con- 
finement for parole violation may not exceed 12 
months. 


Retroactive Application 


The measure enacting the determinate sentence 
required that its terms be applied retroactively 
to those persons then in prison serving indeter- 
minate terms. In most cases this was a matter of 
substituting the new specific sentence for the old 
indeterminate one. However, the Community 
Release Board was given some leeway. 

In court proceedings imposing indeterminate 
sentences, counts were often dropped and use of 
weapons formally ignored because of the long 
maximums and the knowledge the parole board 
would take those facts into account in setting the 
prison term. In our earlier example, the robber 
would have received a 5-year to life sentence on 
the robbery count alone. 

The Community Release Board was permitted 
to hold serious offender hearings in such cases 
and compute the time with respect to the actual 


! Assemblyman Frank Lanterman, Senator Nicholas Petris, and 
Senator Alan Short were the authors of the act providing community 


mental health services. 


offense or offenses. Even so, it was evident in 
some cases that with all possible time added, the 
person was due for immediate release—or was 
in fact long overdue. 

In planning for the retroactive application of 
the law, the Department of Corrections identified 
about 175 accumulated mentally ill prisoners that 
it believed required specialized release prepara- 
tion. Efforts were made to continue their confine- 
ment through involuntary hospitalization. In all 
but a few instances, these efforts failed despite 
the Supreme Court’s rosy view in the Rodriguez 
case. The problem is the stringent civil commit- 
ment laws which in the words of the principal 
legislative author were “not intended to take care 
of criminals.” 

Indeed, Assemblyman Frank Lanterman, the 
“L” of the state’s LPS' Mental Health System, 
was the author of one of the several bills to extend 
prison terms for mentally disordered violent 
offenders. The LPS laws require the person be 
“gravely disabled” or a danger to himself or 
others in order to detain him for a 72-hour treat- 
ment and evaluation. Gravely disabled means that 
the person is unable, because of his mental dis- 
order to provide for his basic personal needs for 
food, clothing, and shelter. 

If the person is found to be gravely disabled, 
the court may be petitioned to appoint a conserva- 
tor. The disabled person has the right to a jury 
trial on the issue of his disability. If the con- 
servator is appointed, the court may give him the 
authority to place the person in a hospital or 
under outpatient supervision. Conservatorships 
are for a l-year renewable period. 

If the professional staff find during the 72-hour 
evaluation that the person is a danger to himself 
or others and will not accept voluntary treatment 
he may be held for 14 days of intensive treatment. 
His detention is subject to judicial review. 

After the expiration of the 14 days the person 
may be held for another 90 days only under two 
conditions: One, if the 72-hour evaluation resulted 
from his having attempted or inflicted physical 
harm to another person or if he threatened, at- 
tempted or inflicted physical harm after he was 
taken into custody for evaluation and treatment 
and, two, he presents an imminent threat of 
substantial physical harm to others because of 
his mental disorder. 

The virtual impossibility of extending confine- 
ment of dangerous, mentally ill criminals through 
civil commitment proceedings had been anticipa- 
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ted. Early versions of the legislation initially 
establishing the determinate sentence recognized 
the problem and provided for “extended confine- 
ment” of an inmate whose release would be 
dangerous to the public because of his institu- 
tional behavior or his mental deficiency, disorder, 
or abnormality. 

The “extended confinement” provisions didn’t 
last long in the legislative process, but the lead 
time built in to the sentencing act to permit its 
orderly implementation afforded legislators the 
opportunity to introduce individual bills to meet 
the problem. (The determinate sentence was en- 
acted in September 1976 but did not become oper- 
ational until July 1, 1977.) Efforts to rush “ur- 
gency” bills through the Legislature so they would 
be in effect concurrently with the determinate 
sentence failed despite heavy pressure from the 
Administration which was concerned with the 
potential danger and ensuing criticism of its 
major role in enacting the Determinate Sentence 
Law. 


The Parole Division Prepares for Mentally Ill 


Recognizing the new law would result in the 
release of mentally ill persons, the Parole and 
Community Services Division of the Department 
of Corrections geared up to meet the problem. 
Parole agents were given special training. All 
agents had been trained previously in techniques 
of crisis intervention. An additional 18-hour 
course in managing mentally disturbed and suici- 
dal parolees was taken by all agents. The course 
dealt not only with intervention in a psychiatric 
crisis, but also such concerns as recognition of 
signs of recurring illness, symptoms of the failure 
to take medication, the presence of any side 
effects, and the need to be alert to the conse- 
quences of stressful situations. 

Additional training was given some agents 
who were expected to handle specialized caseloads. 
Efforts were made to strengthen relationships 
with local mental health resources. Contracts 
were made with local public and private psychi- 
atric hospitals for brief, voluntary hospitalization 
of parolees as needed. 

The division had operated parole outpatient 
psychiatric clinics throughout the State since 
the mid-1950’s. Clinic staff went to the State 
hospitals and prisons where prisoners about to 
be released were located. They met with treat- 
ment staff, reviewed the case files and in some 


instances interviewed the patient in order to 
plan continued treatment. 

As anticipated, when the Community Release 
Board reviewed the accumulated psychiatric cases 
it found they had already been so long in prison 
(or in State hospitals on transfer from prison) 
that there was no way to extend their already 
lengthy commitments and ordered their release. 
The average time served by this group was 
already nearly 4 years past the determinate date. 

One hundred sixty-nine prisoners were released 
to parole or discharged from Corrections’ custody 
and tagged for followup by the Attorney General 
(sponsor of one of the MDVO bills), the Commu- 
nity Release Board and the Department of Cor- 
rections. Conservatorships were granted for 16 
prisoners and they, for the most part, remained 
hospitalized initially. 

According to the Attorney General’s figures, 
45 percent of the 169 had been arrested within 
one year of their release. Many of the arrests 
were for minor alcohol-related offenses, shoplift- 
ing, indecent exposure, and other bizarre behav- 
ior, but others were serious. However, 18 months 
after release only 17 of the 169 had been returned 
to any prison with a new felony commitment 
according to Department of Corrections tallies. 
Two were convicted of murder, one of his mother 
and the other of his wife. Five were convicted of 
robbery, three for sex crimes, two for burglary, 
one for auto theft, and one for possession of a 
controlled substance. Five of the 17 had been dis- 
charged from parole supervision prior to the new 
offense. The parole period was, at that time, lim- 
ited to a maximum of a year. 

The figures were interpreted in two widely 
different fashions. The Attorney General, through 
a spokesman, termed the number of arrests as 
“atrocious” and “horrible.” The State, he said, 
was powerless to control ‘‘the most volatile people, 
terribly dangerous to the community.” He made 
sponsorship of MDVO legislation his number-one 
priority along with similar legislation dealing 
with a like problem of retaining mentally dis- 
ordered sex offenders under treatment. 

The Department of Corrections breathed a 
collective sigh of relief over the figures which it 
considered to be far more positive than antici- 
pated. The outcome for the mentally ill group was 
about the same as a “normal” cohort of parolees. 
The department attributed the better than ex- 
pected results to the intensive supervision af- 
forded the cases, the availability of psychiatric re- 
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sources and early return to prison for brief 
periods of psychiatric treatment. Existing law 
permits the return to prison of a parolee for up 
to 90 days without this constituting a revocation 
or lengthening the time on parole. 

The case of a man convicted of robbery and as- 
sault is illustrative. His parole agent made hous- 
ing arrangements and provided him with meal 
tickets at a local restaurant. Though he needed 
greater care, he rejected any suggestions of a 
conservatorship. 

The parole agent detected signs of serious 
emotional disturbance within a few days of the 
parolee’s release. Eight days after release he was 
ordered back to prison for psychiatric treatment. 
He was released about 90 days later, but after 
only 2 days on the streets he was returned for 
another 90 days. Upon his release he was seen 
by the parole agent twice a week and attended 
the parole outpatient clinic weekly. The agent 
assisted him in securing social security benefits 
and provided him with emergency loans. This time 
he remained rational and cooperative for 2 
months before again becoming disturbed and 
belligerent. He was returned for another 90-day 
treatment. By the time of his release he had only 
another month left under parole supervision. He 
agreed, however, to continue to see his outpatient 
therapist. Although he has since twice indulged 
in self-mutilation, he had remained free of 
criminal activity 10 months after the end of his 
year on parole. 

Another example is that of a man initially 
received under sentence of death for two concur- 
rent counts of murder in the first degree after 
a widely publicized trial during which he threat- 
ened to kill the prosecutor and several witnesses. 
Further court proceedings subsequently reduced 
the offense to second degree murder which, at 
the time the determinate sentence became effec- 
tive carried a sentence of 5, 6, or 7 years. 

Since he had then been confined 10 years, he 
was transferred to a State hospital in hopes that 
would facilitate involuntary hospitalization, but 
those efforts failed when he challenged them and 
won. The news of his release was widely publi- 
cized in the area where the original crime was 
committed so a crash program had to be worked 
out for him elsewhere. After temporary lodgings 
were found, he was interviewed there by a 
member of the outpatient clinic staff and the 
decision was made to retain him under parole 
supervision. 


With considerable difficulty he was placed in 
a community day treatment program and was also 
seen at least weekly by one or more of the clinic’s 
professional staff. On the anniversary of the 
murders he called one of his therapists at 8 a.m. 
on a Sunday. The therapist spent the day with 
him to help him over the crisis. 

His progress was interrupted when a friend 
convinced him his medication was poison and he 
discontinued it with predictable resuits. Com- 
munity treatment staff reported he was disturbed 
and they were frightened. His return to prison 
for psychiatric treatment was ordered. He was 
held 60 days at the California Medical Facility, 
one of the department’s two psychiatric centers. 

Upon his release, he resumed his community 
treatment program and continued without inci- 
dent until his discharge from parole. He contin- 
ued in the community treatment program, on his 
medication, and from time-to-time continues to 
contact parole personnel. He has been in the com- 
munity continuously now for 19 months without 
any criminal incident. 


Legislative Proposals Differ Markedly 


Efforts at a legislative solution continued. 
Prison terms for some 40 violent crimes were 
increased. The period of possible parole supervi- 
sion was extended in part to provide a longer 
period of control over mentally ill parolees who 
very often discontinued medication and therapy 
when released from supervision. But further hear- 
ings in late 1977 and in 1978 on MDVO legislation 
still brought no consensus. 

The major differences among the bills included 
the definition of the mentally disordered violent 
offender, the process by which his status was 
determined, whether minors were included, and 
the period of time for which he was committed. 

The broadest definition of an MDVO was that 
he had been convicted of a felony in the com- 
mission of which he had used force which resulted 
in or was likely to produce death or great bodily 
injury and by reason of mental defect, disease 
or disorder is predisposed to the commission of 
violent offenses and constitutes a substantial 
danger to the public safety by reason of the com- 
mission of future violent acts. 

Some of the other bills required that he had 
attempted or inflicted death or serious bodily 
injury and others required it be done in a bizarre 
way or that there be a prior conviction of such 
an offense. Some listed offenses in which serious 
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physical injury did not necessarily occur such as 
oral copulation by threat. 

Other variations required that the mental dis- 
order be severe or serious and that he present an 
imminent threat of substantial physical harm 
to others. 

Several of the bills made the determination at 
the initial trial. In that format, the prosecutor 
would file an allegation prior to trial. If the 
defendant were found guilty of the qualifying 
felony, there would be further proceedings under 
which the jury would determine if he were an 
MDVO. 

Some of the bills included minors within their 
provisions and some counted prior juvenile find- 
ings of conduct that would have been a felony. 
The length of the MDVO commitment ranged 
from 1 year to 4 years in the various bills. 

There were numerous subsidiary issues. Some 
of the measures requiring an initial court deter- 
mination provided for a _ pretrial psychiatric 
examination that critics labled self-incriminating. 
There were questions whether the person had to 
be amenable to treatment, whether the confine- 
ments should be in prison or a hospital and what 
was the proper level of psychiatric staffing. 

The psychiatric profession opposed all of the 
MDVO bills although a spokesman for the con- 
ference of local mental health directors did call 
the one that was finally passed ‘“‘the best MDVO 
bill we’ve seen.” 

A principal concern is that such legislation 
equates mental illness with violence when, in fact, 
many persons who are mentally ill are not violent 
and many persons who are violent are not 
mentally ill. “This tars all the mentally ill with 
the brush of violence,” one witness said. 

A Department of Corrections study of its intake 
of persons convicted of offenses in which they 
personally inflicted death or great bodily injury 
on others showed that while 58 percent had a 
prior assaultive history, only 6 percent were 
found to have a history of mental illness or 
hospitalization. (As a consequence of its study, 
the department switched its support from the 
MDVO concept to the concept of an indeterminate 
additional penalty for habitual violent offenders.) 

A second major reason for psychiatric opposi- 
tion was the profession’s admission of its inabil- 
ity to predict accurately whether an individual 
would commit an act of violence. “We will be 
right about one out of every ten times,” a psychi- 
atrist told one legislative committee. ‘“‘That is a 


very uncomfortable feeling. We will be sitting 
ducks for defense attorneys.” 

The overprediction of violence was a theme 
that ran through all the hearings. While there 
were varying figures cited and studies noted, 
there was a consensus that with the present state 
of the art there would be substantial overpredic- 
tion of violence. 

The defense bar maintained that the “predic- 
tions are at best guesses.’”’ More important, the 
witnesses said, is that such bills change the phi- 
losophy of the law to deprive persons of their 
liberty for what someone thinks they are going 
to do rather than what they have done. Critics 
noted that none of the MDVO bills required that 
the prisoner commit violence in prison. 

The American Civil Liberties Union said the 
bills made the status of mental illness a criminal 
offense. Prosecutors opposed some of the bills 
because they thought the burden of proof was 
impossible and others because they felt they did 
not go far enough. 

But law enforcement, notably the Attorney 
General, persisted in pointing out the inescapable 
fact that any prescribed determinate sentence 
may expire while the convict is mentally ill and 
dangerous and that there was no alternative 
means of confinement. Periodically the arrest 
records of those released were aired. 


Legislation Emerges 


As the debate continued, the Legislature under- 
went a major change. The 1979 session brought 
23 new members to the 80-member Assembly and 
changes in the Criminal Justice Committee. That 
committee had killed the earlier MDVO bills and 
was generally regarded as the key to any solution 
of the problem. A new chairman who had not 
previously served on it was named to head the 
nine-member committee. Three other new mem- 
bers were also appointed. 

But it was a veteran member of the committee, 
convinced that “something has to be done” that 
drafted the bill that ultimately passed. The final 
version had lukewarm support from the Attorney 
General and the opposition was tempered by 
concerns that other “stronger” bills would be 
enacted if this were not. 

The bill passed by the Legislature narrowly 
defined a mentally disordered violent offender as 
one who by reason of a serious mental disease, 
defect or disorder represents a substantial danger 
of physical harm to others and has been commit- 
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ted to prison under either of two circumstances: 

(1) Conviction of an offense in which he per- 
sonally inflicted great bodily injury, or attempted 
to kill a person, in such a senseless, excessive or 
bizarre manner that it substantially demonstra- 
ted the presence of a serious mental disease, 
defect or disorder. 

(2) Conviction of a specified felony after 
having been convicted either previously or con- 
currently of another specified felony arising out 
of an unrelated transaction and involving a sep- 
arate victim. The specified felonies are: murder, 
attempted murder, assault with intent to commit 
murder, voluntary manslaughter, mayhem, rape 
by force or threat, oral copulation by force or 
threat, sodomy by force or threat, or any other 
felony in which the defendant personally inflic- 
ted great bodily injury. 

The bill put the responsibility for the identi- 
fication of the MDVO on the Director of Cor- 
rections and required that he make available 
treatment equivalent to that of a State hospital. 

If at the end of the prison term the prisoner 
were still an MDVO, the bill called for evalua- 
tions by the Department of Mental Health, the 
Community Release Board, and finally a jury 
trial before commitment to the Department of 
Mental Health for 2 years. If he proved to be 
unamenable to treatment or posed a _ security 
risk, the patient could be transferred back to 
prison after a hearing. 

The person could be released as an outpatient 
with the approval of the court, the agreement 
of the county’s mental health director, and assur- 
ance by the head of a health facility that the 
person would be supervised. There were also 
provisions for return. The bill appropriated 
$3,214,000. 

The various State agencies involved had esti- 
mated that about 115 persons a year would be 
identified as MDVO’s at prison reception centers 
and another 35 at some later point in their con- 
finement. Only a few of these would wind up 
with commitment to the Department of Mental 
Health. 

In vetoing the bill, Governor Brown said that 
‘“‘while the idea is lofty, all my experience tells 
me it won’t work.” He said the “millions of tax 
dollars” could be ‘“‘better spent elsewhere.” 

A case that may have played some role in the 
enactment of the legislation emerged in a county 
represented by the bill’s author. The case came 


to widespread attention when the news media 
described him as a “walking time bomb.” 

He had been sent to a state hospital and then 
to prison for shooting his employer. He had 
begun carrying a gun to his work as a dishwasher 
because he thought the Mafia was after him. Then 
he became concerned about foreign agents; decid- 
ing his employer was one, he shot him. 

Nearing the end of his determinate sentence, 
he was still delusional and threatened death to 
a half-dozen persons he blamed for his imprison- 
ment. Prior to his prison release date he was 
transferred to a State hospital and LPS pro- 
cedures were initiated. It turned out he could 
be held only a few days past his prison release 
date under the stringent LPS requirements 
described above. 

He was released to the custody of his parole 
agent who took him directly to the smail hotel 
where he was to reside. It was managed by a 
woman with psychiatric training. A special unit 
of the department kept him under discreet 
24-hour-a-day surveillance for the first week 
he was out. His parole agent continued to see 
him daily for several months. In addition, the 
parolee attended outpatient clinic therapy once 
a week. On the several occasions he missed the 
therapy meeting an agent checked on his where- 
abouts immediately. 

The current level of supervision calls for twice 
a week contacts and his attendance at the clinic 
continues. At this writing, 5 months after his 
release, he has engaged in no improper conduct. 
But it hardly need be said that such an array 
of expensive resources can be employed on very 
few cases. 


Conclusion 


The fact that some prison inmates will come 
to the end of a determinate sentence either 
dangerous, mentally ill, or both, has caused grave 
concern. California legislators and others have 
invested many hours in trying unsuccessfully 
to solve what fortunately seems to be a diminish- 
ing problem. 

The original impetus for legislation grew out 
of the prospects for release of an accumulation 
of about 175 mentally ill prisoners who were 
already an average of almost 4 years past what 
they could receive as determinate sentences under 
the retroactive provisions of the Determinate 
Sentence Act. 

The accumulated prisoners were identified as 
those having the most serious problems of mental 
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disorder of the approximately 5,500 prisoners 
released in the 6 months following the effective 
date of the determinate sentence. 

This group of prisoners did no worse in terms 
of the frequency of arrest than the average 
parolee and appears to have done better with 
respect to return to prison. While by no means 
conducted as a scientific experiment and with 
only limited followup data available, the experi- 


ence clearly indicates the need for a formal 
period of parole supervision for this type of 
releasee. 

Despite the fact that some of those under 
supervision committed serious offenses, the parole 
system demonstrated that with the necessary 
resources it can control a particularly difficult, 
troublesome type of offender and afford the public 
substantial protection it would not otherwise have. 


Danish Use of Prisons and 
Community Alternatives 


By MARK UMBREIT* 


Tire DANISH system of criminal justice has 
received international recognition for its pro- 
gressive penal policies and prison conditions. 
Denmark, along with its other Scandinavian 
neighbors, has over the years developed a system 
of criminal sanctions rooted in basic humanistic 
values of the worth of all individuals within 
society, along with the larger society’s responsi- 
bility for crime among its citizens. While Den- 
mark is a small homogeneous society, it does 
remain a western industrialized democracy that 
parallels in certain characteristics a number of 
American states. For example, Denmark is a 
nation of 5 million people just as the State of 
Indiana has a population of approximately 5 
million. 

This article will address three primary issues. 
First, it will examine the actual use of prisons 
within the Danish criminal justice system and 
in comparison with our Nation. Secondly, a brief 
survey of community alternatives or what we 
might call “community based corrections” in both 
Denmark and the United States will be provided. 
And finally, implications for American criminal 
justice policy will be identified. 


* Mr. Umbreit is executive director of PACT, Inc. 
(Prisoners and Community Together), a regional com- 
munity corrections program in several cities of Northern 
Indiana; member of the Indiana Correctional Code Com- 
mission; and a part-time instructor in criminal justice 
at Valparaiso University. He participated in a research 
project in Denmark after an extensive study of its 
criminal justice system. This research project was made 
possible, in part, by a matching grant from the Indiana 
Committee for the Humanities. 


Incarceration Rates 


An appropriate starting point for any discus- 
sion of the use of prisons within a society is in ex- 
amining incarceration rates. Incarceration rates 
mean the number of citizens locked up in prisons 
for criminal offenses per hundred thousand citi- 
zens within that society. Contrary to beliefs held 
by many Americans that we are lenient on crime 
and ought to be tougher, the fact is that Ameri- 
cans lock up more people in prisons than any 
nation in the free world (based upon available 
data and excluding purely political offenses). In 
terms of the entire world, our incarceration rate 
for criminal offenses of approximately 250 per 
100,000 citizens' is third only to the totalitarian 
regimes of the Republic of South Africa with a 
rate of 400, and the Soviet Union with a rate of 
391.2 In contrast, a number of western European 
nations have significantly lower incarceration 
rates. Most notably are France with the rate of 
66, West Germany with the rate of 60, Denmark 
with the rate of 54, Sweden with the rate of 40, 
and the Netherlands with the rate of only 22 per- 
sons in prison per 100,000.* An even more reveal- 
ing fact is seen when one looks at selected Ameri- 
can states in comparison with other nations. For 
example, the southern states of Florida and Geor- 
gia represent the highest incarceration rates for 
criminal behavior known or available in the world. 
The Florida rate of 420 and the Georgia rate of 


' Eugene Doleschal, “Crime—Some Popular Beliefs,” Crime and 
Delinquencu Journal, January 1979, p. 3. 

2 William Nagel, director of American Foundation Institute of 
Corrections, “In Memory of Martin Luther King,” Fortune News, 
April 1979. 

3 Ibid. 
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410 even exceed the extremely high rates of South 
Africa and the Soviet Union.‘ On the other hand, 
a number of American states parallel fairly closely 
the lower incarceration rates of the Scandinavian 
countries and certain western European nations. 
For example, the State of Minnesota with its 
rate of 80 and the State of North Dakota with 
its rate of 60 are quite similar to the incarceration 
rate in Denmark of 54.5 


Crime Rates and Sentencing 


As one examines the use of prisons from a 
cross-cultural perspective, it is important to look 
at the actual crime rates and sentencing patterns 
in the respective countries. Contrary to the belief 
that Denmark might not have that much crime, 
the actual rate of crime in Denmark per 100,000 
citizens of 6,400 is higher® than the national rate 
in the United States of 5,055, or the rate in 
Indiana of 4,273 crimes per 100,000 citizens.’ 
What is significantly different in Denmark is 
the rate of violent crime which is approximately 
128 per 100,000 citizens* as compared to 311 in 
Indiana or 467 violent crimes per 100,000 in the 
entire United States.” An even more revealing 
difference is in the comparative murder rates, 
with Denmark having an extremely low homicide 
rate of .75 per 100,000 citizens'® while Indiana 
has a rate of 7 and the entire country has a rate 
of 9 homicides per 100,000 citizens.'' So what 
is revealed is the fact that Denmark has at least 
as much, if not more, crime than the United States 
but the quality of that crime differs greatly, 
with Denmark having an extremely low amount 
of violent crime. It might be important to add, 
however, that taken as a whole the United States 
has a relatively low rate of violent crime as 
compared to the totality of serious reported crime 
in our Nation. Contrary to common belief among 
Americans, violent crime accounts for approxi- 
mately 9 percent of all serious crime reported to 
the Federal Bureau of Investigation, with 91 
percent of all serious crime being property related 

“ Avie Baun, assistant commssioner of police in Denmark, “The 
Danish Police Force as Compared to the Police Force in an American 
State,’ lecture at University of Copenhagen, June 28, 1979. 

7 F.BA. Uniform Crime Reports, 1977, pp. 37, 38. 
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involving no threat of violence or physical harm.!2 

It is in the area of sentencing convicted offend- 
ers that a dramatic difference is seen between the 
policy in Denmark versus the United States. For 
example, in Denmark 25 percent of all prisoners 
serve less than 3 months in prison while 56 
percent serve from 4 to 12 months.'* This repre- 
sents a total of 81 percent of all prisoners serving 
less than 1 year. In the United States approxi- 
mately 2 percent of all prisoners would be serving 
prison sentences of less than 1 year. In Denmark, 
19 percent of all prisoners will be serving sen- 
tences of more than 1 year, while in the United 
States 98 percent of prisoners will be serving 
prison sentences of more than 1 year.'+ In the 
United States, there are approximately 450 pris- 
oners awaiting execution whereas in Denmark 
there are no offenders awaiting execution since 
Denmark has abolished capital punishment totally 
from its criminal and military codes. 


Purpose of Prisons 


One of the more striking characteristics of 
the Danish prison system is the honesty and 
simplicity of its purpose. Danish prisons are 
viewed as punishment and punishment is viewed 
simply as deprivation of liberty or one’s freedom 
to move about in society. While the Danes view 
the primary purpose of prisons as punishment, 
they also believe that the conditions within that 
deprivation of liberty or freedom should be as 
humane and as similar to the outside community 
as physically possible."®> This includes humane 
living conditions inside the prison, a much freer 
access to loved ones and friends in the free com- 
munity, a liberal policy of contact visits which 
allow sexual relations to occur, and a liberal 
policy of contact furloughs which allow prisoners 
to go out into the community to visit friends or 
jobs or family. In contrast, in the United States 
the purpose of prisons is not quite as clear. While 
punishment is certainly part of a prison sentence, 
there still remains the philosophy of rehabilitation 
or “corrections.” In addition, in the United States 
the punishment aspect of prison is not simply 
deprivation of liberty or one’s freedom to move 
about in the community. It also includes the 
conditions of that deprivation of liberty. Ameri- 
can prisons, with few exceptions, deprive their 
inmates or prisoners of many basic human rights 
and civil rights which would be normal in the 
outside community. These can include limited con- 
tact with the outside community, total absence 
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of normal sexuality, restrictive policies of fur- 
loughs out into the community, and meager, if 
not inhumane, living conditions while incarcer- 
ated. 

While the policy of incarcerating criminal of- 
fenders remains firmly rooted in America and 
can be seen in an ever growing request for new 
prison construction, the Danish system of crim- 
inal justice has the opposite policy. As Americans 
are trying to put more people into prison, the 
Danes have a conscious policy of what they call 
“Downpenalization” along with a policy of “De- 
penalization.” “Downpenalization” is similar to 
what we would call deinstitutionalization, which 
simply means getting people out of prisons 
quicker and limiting extremely the use of prison 
for criminal offenders.'* ‘“‘Depenalization”’ is what 
we in America might call decriminalization, which 
simply means legalizing certain behavior that was 
previously defined as criminal.'* Actual examples 
of these policies in Danish society include the 
legalization of pornography, the legalization of 
possession of certain drugs, and a recent law 
which significantly shortened the time that a 
prisoner could be paroled into the community. 


Community Alternatives 


As the Danish criminal justice system is ac- 
tively committed to continually reducing its re- 
liance upon prisons as a criminal sanction, the 
issue of community alternatives has become cru- 
cial. The Danish system at present has a fairly 
limited yet clear number of community alterna- 
tives to incarceration. These include monetary 
fines for certain offenses, the use of halfway house 
programs for regular offenders or drug addicts, 
probation and parole. A special commission of 
the Danish Parliament has been examining more 
alternatives to incarceration. The newer programs 
being looked at include weekend imprisonment 
‘in which the offender can be free in the com- 
munity during the working week, night imprison- 
ment which would allow the offender to work 
actively on a job and stay with the family more 
regularly, and community work orders which are 
widely used in England and are beginning to be 
more actively developed in the United States.’ 

Two characteristics of the Danish criminal jus- 

' Knud Waaben, chairman of the Criminal Law Committee of the 
Danish Parliament and professor of law at the University of 
aor a ne “The Criminal Justice System,” lecture, July 6, 1979. 
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tice system in regard to both prisons and com- 
munity alternatives that become evident is first 
the absence of any private sector involvement 
by private organizations that flourish in the 
United States and secondly, the total absence of 
voluntarism in which community volunteers go 
in the prisons or work with community programs. 

In contrast, the United State’s system of com- 
munity alternatives or what we would call ‘‘com- 
munity corrections” has a much wider selection 
of programs. In addition to the traditional com- 
munity programs of parole and probation, it is 
not uncommon in various states to see numerous 
other programs such as pretrial diversion, half- 
way houses, prerelease centers, work release cen- 
ters, community service work orders, restitution 
centers, community dispute resolution centers, 
and on and on. In the United States there exists 
a strong and active private sector working co- 
operatively with the public sector. Similarly, in 
the United States you will see a strong level of 
volunteer involvement in the field of corrections 
at all levels. 

Beyond the descriptive comparison of commu- 
nity alternatives, the actual role that these com- 
munity alternatives play in Danish and American 
society appears to be quite different. In Denmark, 
the use of their limited range of community 
alternatives seems to be strongly related to their 
overall national policy of downpenalization or 
what we would call “deinstitutionalization.” Sim- 
ply put, these community alternatives are an 
alternative to being locked up in prison. In con- 
trast, in the United States, generally speaking 
our so-called “community alternatives” operate 
as a parallel system to the basic system of incar- 
ceration or prisons. While there are obviously ex- 
ceptions to this generalization such as in the states 
of Minnesota and Massachusettes, it appears 
that most often American community-based cor- 
rectional programs are not directly related to 
locking less people up in prisons. Some would 
even argue that many of the so-called “alterna- 
tives” actually widen the net of social control 
by the state and the number of people who are 
labeled and stigmatized by the criminal justice 
system has been increased. 


Limitations of Danish System 


In any cross-cultural analysis of public policy, 
the learning experience should usually be two di- 
rectional. Despite the international recognition of 
the Danish criminal justice system for its in- 
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credibly humane policies, the Danish system has 
its own problems. While the Danish system legiti- 
mately deserves recognition, it behooves them to 
address a number of outstanding issues which 
they might even be able to learn from our ex- 
perience in the American criminal justice system. 
For example, the common Danish policy of using 
lengthy pretrial detention with total isolation of 
the defendant, in order to keep evidence “pure,” 
would be unacceptable in the American system. 
In Denmark, it is possible that young offenders 
could be kept in total isolation (solitary confine- 
ment) for many months, even a year, on the 
assumption of innocence and prior to the trial.'® 
This practice and its possible psychological dam- 
age has become a major issue of controversy in 
the Danish criminal justice system, as it ought 
to be. 

Another area that our own criminal justice 
system can offer to the Danes is found in our 
wider range of community-based alternatives and 
programs. While we need to relate our community- 
based programs more directly toward policies of 
deinstitutionalization and alternatives to prison, 
the range of programs operated in the United 
States might be of assistance to the Danish sys- 
tem as they look for more community alternatives. 

In the United States, private sector involvement 
by community volunteers and through numerous 
private organizations plays a vital and healthy 
role in the American criminal justice system. It 
at times involves a certain level of creative 
tension between the public and private sector. 
This tension is necessary for a check and balance 
system of public policy. Certainly the Danish 
system could learn from our experience and signi- 
ficantly broaden the use of community volunteers 
and private organizations in its system of crim- 
inal justice. This need has already been recognized 
by a number of officials in the Danish system. 

And finally, an area that the United States has 
perhaps led in is the growing interest and re- 
sponse to the needs of victims of crime. This 
has been seen in a flourishing of victims assist- 
ance programs throughout our Nation over the 
last few years. Victims of crime often times 
represent the most forgotten people in our crim- 
inal justice system. Programs that address their 
needs can do so both as direct service to the 

19 Barbara Swartz, Fulbright Scholar, University of Copenhagen, 
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victims or involving direct contact between the 
victim and the offender through which a restitu- 
tion agreement can be made. In Denmark, there 
is virtually no existence of programs to service 
the needs of victims. While the Danish social 
service system offers a greater buffer to the 
problems facing victims of crime, there still exists 
a strong need to provide help and support to 
people who are traumatized by being the victim 
of a crime. 


Implications for American Justice Policy 


In regard to specific implications for American 
criminal justice policy, many questions are raised 
and it becomes difficult to speculate on the trans- 
ferability of certain Danish justice policies to 
American society. The fundamental question that 
must be raised is why do Americans embrace 
so firmly the concept of incarceration despite no 
evidence of its relationship to crime reduction? 
Particularly in the era of Proposition 13 and the 
incredible cost of keeping people in prison, which 
can be in excess of $15,000 a year, why do we 
continue to keep locking up so many criminals? 

Any attempt to examine the transferability of 
Danish policies to American society must examine 
the basic cultural values and social traditions of 
both societies. Certain distinctive cultural values 
in Denmark such as abhorrence of violence, an 
acceptance of rules and emphasis on orderly be- 
havior, a deep respect for nature, a strong respect 
for privacy of individuals and families, and a 
desire for harmonious relationships with others 
are clearly related to the type of policies found 
in the criminal justice system.?° On the other 
hand, certain cultural values found in the United 
States which highlight violent solution to conflict, 
a strong amount of competetiveness as opposed 
to cooperation among people and a strong achieve- 
ment ethic are also related to the type of policy 
found in the American criminal justice system. 
Because of these value differences, it becomes 
difficult to examine the transferability of criminal 
justice policies between the two societies. Yet 
despite this difficulty, I believe there are a number 
of areas in which the American criminal justice 
system could profit from the Danish experience. 

First, the honesty found in the Danish system 
of prisons is something Americans could definitely 
learn from. Taking the rouge away from what 
prisons really are and calling them what they 
are in fact would go a long way toward addressing 
some of the problems we face in our prison 
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system. Simply put, we should openly call prisons 
what they are, and what they are is punishment 
and not institutions of “corrections.” In making 
this initial statement, perhaps we could then go 
beyond the reality of punishment and begin to 
accept that within the context of punishment, 
which is deprivation of one’s freedom of move- 
ment, we could make conditions within the prison 
more humane and reflective of the outside com- 
munity. This would seem to be a rational policy 
since over 95 percent of those incarcerated will 
eventually be released into the community. 

Secondly, the key role of leadership in the 
Danish criminal] justice system provides an ex- 
ample to American correctional officials to follow. 
While there are examples within our own Nation 
of outstanding individual leaders that took sig- 
nificant risks, it appears that the leadership in 
the Danish criminal justice system has consist- 
ently pushed for more progressive, humane, and 
rational policies relating to crime and punish- 
ment. This has been done despite a lack of public 
consensus at all times for such policies. Contrary 
to what many might believe, polls and surveys 
conducted on Danish citizens have indicated that 
most Danes want a tougher policy in dealing 
with criminals. 

A third area that we as Americans can learn 
from the Danish system is that public policy can 
go beyond understandable feelings, concerns, and 
fears and can move toward a more humane 
and rational system of justice. The Danish re- 
sponse to crime among its citizens represents an 
unusual commitment to basic humanistic values 
which affirm the dignity and worth of all in- 
dividuals within its society, despite their actions 
and behavior. It represents a tolerance of certain 
behavior and a humble acceptance of society’s 
responsibilities for much of that behavior.! 

And finally, perhaps the most relevant Danish 
policy that could offer immediate help to the 
American criminal justice system is found in the 
Danish concept of “downpenalization” and ‘“de- 
penalization.” As American prisons become in- 
creasingly overcrowded and many states are 
actively involved in planning for massive con- 
struction programs placing millions of dollars 
into building more prison cells, these Danish poli- 
cies have a great deal of practical relevance to 
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the American system. For example, our immediate 
American mentality in regard to prison over- 
crowding appears to be that we need to build 
more prisons despite their extremely high cost, 
which can exceed $50,000 per bed space.?? Would 
not a policy of. “downpenalization” or what we 
might call ‘‘deinstitutionalization” be more logi- 
cal? Why not offer parole to prisoners quicker 
in order to shorten their sentences and create a 
quicker turnover rate within our Nation’s prison 
system? Why not place many of the nondangerous 
offenders who currently inhabit prisons into 
community-based programs at a lesser cost? This 
is what the Danish system of “downpenalization” 
means. Applying such a policy in the American 
system would offer a practical, humane, and less 
costly solution to our problems of prison over- 
crowding. And it would do so at little risk to 
the public. Similarly, the policy of “depenaliza- 
tion” or what we might call “decriminalization” 
would also offer a good deal of practical assistance 
to our system. Why not decriminalize certain 
behavior which is not definitely related to any 
victims other than one’s own self and which is 
highly demanded by many citizens? Would it not 
be a practical solution to address the backlogs 
in our courtrooms and the overworked schedules 
of our police officers to depenalize or decriminalize 
certain nondangerous behavior such as pornog- 
raphy, use of mild drugs, and certain related 
“‘victimless” crimes, thereby allowing police to 
focus on more serious crime? 

The Danish criminal justice system is an un- 
usual example of public policy development that 
is not only rooted in cautious national and local 
political self-interest, but also embraces a number 
of basic humanistic values which affirm the in- 
herent dignity and worth of all human life. As 
Americans strive to create a more rational and 
humane system of justice for our people, we 
must not only examine the policies of other pro- 
gressive nations but of equal importance we must 
re-examine our own values of freedom, liberty, 
and resistance to oppression which are so deeply 
rooted in our Nation’s history. 
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zational aspects of educational activities in 

general and academic criminal justice in par- 
ticular than would be expected considering the 
considerable sums of money invested in their de- 
velopment. Indeed, it is interesting to note that 
those very individuals responsible for wide rang- 
ing criticisms of our society question so very little 
about their own activities. While this is true in 
varying degrees of all academic disciplines, it is 
certainly true in the case of criminal justice. As 
evidenced by the Misner report (Misner, 1978), 
few criminal justice educators would deny the 
compelling need to learn more about the struc- 
ture and nature of criminal justice education. 
Minimally, the phenomenal growth of criminal 
justice education (Foster, 1974; Hoover, 1975; 
IACP, 1978; Wool and McKernan, 1976) requires 
that efforts be made to document the development 
of our discipline. 

Tenny (1971) documented a less than desirable 
level of academic achievement among criminal 
justice faculty members shortly after the wide- 
spread growth of programs began. Yet, it is not 
clear if the situation has improved since that time. 
However, one report (Sherman, 1978) concerned 
with such matters has attracted considerable at- 
tention in both the popular and the academic press 
(McGrath, 1978). Moreover, it has generated a 
sufficient response among those concerned with 
criminal justice education that a national con- 
ference was sponsored by the Law Enforcement 
Assistance Administration to consider the issues 
raised by the report. Although the report dealt at 
length with many educational matters, that aspect 
of the report attracting the greatest response in- 
volved its critical assessment of some criminal 
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justice programs. The criticism, focusing on as- 
sociate degree programs, concerned such matters 
as the quality, content and purpose of instruction, 
the academic qualifications of faculty, and the 
full-time/part-time employment status of faculty. 


Research Questions 


The North Carolina Criminal Justice Education 
and Training System Council’ received a legisla- 
tive mandate to plan a “criminal justice education 
and training system” (Tucker, 1978). In prepara- 
tion for the development of that plan, a survey of 
criminal justice programs in North Carolina was 
designed. It was hoped such an analysis might 
provide a framework about which planning. for 
the deployment of existing resources, and judg- 
ments about changes in the North Carolina system 
might be secured. Also, it was anticipated the 
findings of such a survey might provide a partial 
answer to the questions raised by Misner (1978) 
and Sherman (1978). 


Method 


In 1968 a questionnaire was mailed to all 
schools in North Carolina offering degree pro- 
grams categorized by the HEGIS classification 
system as “Law Enforcement and Corrections,” 
and to programs offered under other disciplinary 
labels but oriented to some element of criminal 
justice. A “criminal justice” degree program, for 
example, would be included in the former cat- 
egory, and a “sociology” degree with a “law en- 
forcement option” would be among the latter. It is 
important to recognize some of the criminal jus- 
tice related programs were in the process of 
changing to criminal justice programs. The dis- 
tinction, therefore, in many instances was more 
one of semantics than substance. 

The questionnaire was followed by a reminder 
letter. Those schools not responding to the letter 
received personal phone calls, and in some in- 
stances a letter to the chief administrator of the 
schools. This was continued until the total sample 
had responded. 
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Subjects 


All educational institutions reporting to offer 
a criminal justice degree program of some type 
returned the questionnaire. Of the 58 respondents, 
43 were criminal justice programs in community 
colleges and technical institutes. Of the remain- 
der, six were baccalaureate level criminal justice 
programs, and nine were baccalaureate level pro- 
grams in related disciplines. Nine of the bacca- 
laureate level programs were located in the state 
university system and six were in private schools. 
Many were new programs, although some had 
been in existence for nearly a decade. Almost all 
respondents completed the questionniare com- 
pletely, although a small minority did not. 


Results 


Program Dimensions.—Programs were re- 
quested to report the number of majors enrolled 
and the number of individuals holding faculty 
rank in the programs for the years 1974 through 
1978. The number of students increased from 
3,383 (x97) in 1974 to 6,302 (x=—109) in 1978. 
The baccalaureate degree programs showed the 
largest growth in terms of the percent increase 
in students and in the average size of the pro- 
grams. 

It was noted the criminal justice programs 
experienced a peak during the 1975-76 period. 
Yet, some programs reported significant reduc- 
tions while others indicated substantial growth 
for the entire 1974-78 period. Also, anecdotal 
information suggested profound changes in the 
nature of the student bodies occurred during the 
1974-78 period. Initially criminal] justice students 
were primarily white male inservice police officers, 
yet such students had become a minority. 

The absolute number of individual faculty mem- 
bers employed in associate degree programs de- 
creased while the number in baccalaureate degree 
programs increased. The same was true in regard 
to the average faculty size. In 1978, 134 individ- 
uals held rank in faculties averaging 2.3 members 
in size. 

Demographic Characteristics of Students.— 
Most students were white males, attending school 
full-time before beginning a career. The average 
proportion of females and full-time students 
enrolled in associate degree programs was 
less than that found in baccalaureate programs. 
That most students were full-time, preservice in- 
dividuals even in the associate degree programs 


was felt to have implications for planning. That 
criminal justice programs in predominantly white 
schools attracted substantial numbers of non- 
whites was felt to have significant implications 
for affirmative action policy. 

Faculty Characteristics —The baccalaureate 
programs employed a higher average percentage 
of full-time faculty than did the associate degree 
programs. Also, the baccalaureate degree pro- 
grams employed more faculty holding advanced 
academic degrees than did the associate degree 
programs. It is important to note that at least 31 
individuals holding less than a _ baccalaureate 
degree were employed on the faculty of some as- 
sociate degree programs. The average percent of 
faculty holding doctorates, J.D.’s, master’s, and 
baccalaureate degrees as their highest degree, in 
all baccalaureate degree programs combined was 
42 percent, 10 percent, 45 percent, and 1 percent, 
respectively. Most faculty in baccalaureate degree 
programs held a terminal degree and none held 
less than the baccalaureate degree. 

Comparison of Program Types.—Baccalaureate 
degree programs were found to differ consider- 
ably from associate degree programs on several 
levels. The former had more full-time and more 
female students. However, the average percent of 
nonwhite and preservice students in the baccalau- 
reate degree programs was about the same as in 
the associate degree programs. Pronounced differ- 
ences between associate and baccalaureate pro- 
grams in faculty qualifications and faculty status 
were noted. The average percent of full-time 
faculty for all baccalaureate degree programs 
combined was 77 percent, while the associate 
degree programs reported an average percent of 
full-time faculty of only 43 percent. Also, the 
baccalaureate degree programs reported 55 per- 
cent of the faculty held some form of a terminal 
degree, while only 23 percent of the faculty of the 
associate degree programs were so described. 
Differences between associate and baccalaureate 
degree programs are shown in table I. 

Curriculum.—Most majors offered by criminal 
justice programs were identified as “police sci- 
ence,” “corrections,” and “criminal justice.’’ Most 
criminal justice courses dealt with law enforce- 
ment and corrections. Very few courses dealing 
with the courts, law, juvenile justice, criminalis- 
tics, or criminal justice research were offered. 

The average number of semester hours required 
in criminal justice courses ranged from 33 in the 
criminal justice related programs to 43 in the 
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TABLE I.—Associate and baccalaureate degree programs 
compared, spring 1978 


All All 
Associate Baccalaureate 


(x%) (x%) 
69% 19% 
37% 


21% 

31% 25% 

30% 31% 
17% 


43% 


All 
Programs 

(x%) 
12% 
26% 
29% 
30% 
52% 


Full time students 
Female 

Inservice 
Non-white 

Full time Faculty 
Faculty 

holding doctorate 
Faculty holding 
baccalaureate only 
Faculty holding 
less than 
baccalaureate 


3% 42% 13% 


42% 1% 32% 


12% 0% 9% 
associate degree programs. The associate degree 
programs required more criminal justice hours 
than did the baccalaureate degree programs, yet 
the total number of hours required for graduation 
from an associate degree program was approxi- 
mately one-half that required by a baccalaureate 
program. The mean of 43 criminal justice hours 
in the associate degree programs, therefore, con- 
stituted a vastly larger amount of the coursework 
required for graduation than the fewer hours in 
criminal justice required as part of the baccalau- 
reate programs. Also, if a student transferred 
from an associate degree program to a baccalau- 
reate degree program, such a large segment of 
their educational experience would have been 
devoted to criminal justice coursework that it may 
be prudent to question if important elements had 
been missed. This problem may be clearly seen 
from the distribution shown in table II. 

Interface With Applied Agencies.—Respond- 
ents were asked to indicate if their faculty pro- 
vided services to the criminal justice system, and 
if an advisory committee involving practitioners 
was utilized. Service was described as “research,” 
“workshops and consultation,” or “both.” Crim- 
inal justice agencies were most likely to obtain 
service from the baccalaureate degree programs 
and to have input into policy decisions in the 
associate degree programs. 

Program Evolution.—The subjects were asked 
to indicate the direction their program had 
evolved since its inception. They indicated if it 
had become “more technical, directed at specific 
job skills” or “less technical, directed at general 
education.” All but one of the baccalaureate 
degree programs reporting change indicated the 
program had become less technical. Of the as- 


TABLE Ii.—Curriculum components across academic areas, 
by program type, spring 1978 
Criminal Criminal 
Justice Justice Justice 
Programs Programs Related All 
(4 years) (2 years) Programs Programs 
(4 years) 
21% 
25% 


Criminal 


x% in C/J 29% 

x% in humanities 29% 

x% in social 
science 

x% in social 
professions 


x% in natural 
science 


57% 
13% 


49% 
17% 


26% 17% 27% 20% 


8% 4% 9% 5% 


8% 8% 9% 8% 
sociate degree programs reporting change, 55 per- 
cent indicated the program had become more 
technical. However, the remaining associate 
degree programs responding indicated their pro- 
grams had become less technical, indicating a 
possible dichotomy of associate degree programs 
types. 

Institutional Support.—One aspect of the wide- 
spread growth of criminal justice capturing the 
attention of most members of the profession has 
been that of institutional support. This has been 
tied to the efforts to secure for the discipline an 
equal position among the social sciences (Adams, 
1976; Lejins, 1970; Misner, 1978). Also, it has 
been argued that many schools have welcomed the 
students and resources attracted by criminal jus- 
tice programs, but have been unwilling to support 
such programs adequately. Other academic dis- 
ciplines, less willing to acknowledge the social and 
academic desirability of criminal justice programs 
than the possible threat they might present for 
student recruitment and resource allocation, have 
sometimes presented major resistance to criminal 
justice program development (Adams, 1976; 
Lejins, 1970). Such resistance may have contri- 
buted to any lack of institutional support criminal 
justice programs have received. 

Evidence of inadequate support was seen in the 
correlation of the change in faculty size from the 
inception of the program to 1978 with the change 
in the number of criminal justice majors for that 
same period. An overall correlation (all pro- 
grams) of 0.04 was obtained. Programs identified 
as “criminal justice,” offering a baccalaureate 
degree reported information producing a cor- 
relation of 0.75. Associate degree programs, how- 
ever, reported information producing the reveal- 
ing correlation of -0.20. 
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The National Advisory Commission on Higher 
Education for Police Officers 


Some of the information collected as part of 
this survey relates to issues raised by the National 
Advisory Commission on Higher Education for 
Police Officers. In order that the degree of con- 
sistency between the North Carolina survey and 
the national study might be clearly seen, some 
elements of the National Commission report will 
be cited. 

The North Carolina survey found that most 
students were preservice, white male students. 
The national study noted that “‘. . . there appears 
to be a sharp decline in the percentage of students 
who are in-service officers” (Sherman, 1978, p. 
145). 

The North Carolina survey found that faculty 
in associate degree programs were often poorly 
qualified. The faculty of criminal justice programs 
were described by the National Commission as 
. woefully underqualified’” (Sherman, 1978, 
p. 134). However, the distinction between the 
quality of associate and baccalaureate degree pro- 
gram faculties was not adequately drawn by the 
National Commission, so that a picture of inad- 
equacy was cast on all criminal justice programs. 
This was not only irresponsible and unjustified, 
but not even consistent with the data of the 
National Commission revort itself. Table II of 
that report (Sherman, 1978, p. 120) shows 1975- 
76 full-time criminal justice faculties as having 
a larger percentage of personnel with no graduate 
degree than “all faculty nationally 1972-73.” 
However, the variance between the two figures 
results from the contribution of the associate 
degree programs. In the case of the baccalaureate 
degree programs, the percentage of faculty with 
“no graduate degree” is approximately the same 
as the national figure, and in the case of “all 
universities,” the full-time criminal justice faculty 
included LESS (4.5% less) faculty with “no grad- 
uate degree” than the national figures. Moreover, 
the other recent major national study of criminal 
justice education noted “Compared with national 
higher education statistics, criminal justice has 
a higher than national average of doctorates 
among the ranks of its faculties” (Misner, 1978, 
p. 25). Rather than a picture of despair, such 
results may be considered as a positive develop- 
ment. The unfortunate tendency of the National 
Commission to interpret its findings in a negative 
light was also observed in other elements of the 
report. 


The National Commission argued that police 
technology programs involved an undue speciali- 
zation in police related courses (Sherman, 1978, 
p. 81). The North Carolina survey supported that 
position, finding a large number of police science 
courses comprising the associate degree curricula. 
Such was not the case, however, with the bacca- 
laureate degree programs, which included a much 
smaller percentage of their courses in criminal 
justice, and involved coursework from the other 
social sciences, humanities, natural sciences and 
social professions. 

The National Commission identified four crim- 
inal justice curriculum typologies (CJ liberal arts, 
CJ professional, “fusionist” liberal art profes- 
sional, and police technology) plus a ‘general 
education” model. Reporting a survey of the 
frequency with which such curriculum typologies 
occurred, they concluded that “The criticism of 
excessive vocationalism is less valid today than 
it was say, five years ago” (Sherman, 1978, p. 83). 
Then, on the basis of a survey of criminal justice 
textbooks, classified by degree of abstraction, they 
argued “. . . the reported death of excessive 
vocationalism .. . may have been somewhat exag- 
gerated” (Sherman, 1978, p. 85). Such a conclu- 
sion was mitigated, however, by the fact that the 
book survey involved only a 24 percent response 
rate. Moreover, of those responding and listing 
books, only 80 percent of the books identified were 
classified. Also, the categories of book types were 
not sharply drawn, so that some categories might 
have been divided or collapsed. Finally, although 
their data included information on school type 
(Sherman, 1978, p. 85) categorization of curric- 
ulum abstraction level was not made on the var- 
iable of associate/baccalaureate degree level. The 
North Carolina survey did categorize by associ- 
ate/baccalaureate degree level, and found a con- 
siderable difference between the two types: the 
baccalaureate degree programs had become less 
technical over the past several years, while associ- 
ate degree programs had become more technical. 
This was consistent with the other findings of the 
National Commission and the Misner report, and 
suggested the National Commission’s position that 
criminal justice programs, considered as a total- 
ity, were “... far too narrow” (Sherman, 1978, 
p. 86) was misleading. 

The National Commission found that police 
departments and criminal justice programs often 
have a close relationship. The North Carolina 
survey supported that finding, but specified that 
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a greater degree of control by police departments 
of academic curricula occurred in the case of the 
associate degree programs than baccalaureate 
degree programs, Again, however, that distinction 
may not have been adequately drawn by the 
National Commission. The North Carolina survey 
sugge:.ed that in most cases of formal contact 
between baccalaureate degree programs and police 
agencies, the contact was constructive, providing 
research data and service opportunities, involving 
police officers who might not otherwise have en- 
rolled in education programs, and providing fac- 
ulty with a valuable perspective on their subject 
matter. Such contact leading to constructive 
change is, after all, one of the major goals speci- 
fied by the National Commission. 

Many other issues were raised by the National 
Commission—far too many for this article to 
respond to each one. However, several general 
themes ran throughout the National Commission’s 
report which might be considered from the per- 
spective of the North Carolina .survey. 

It appeared the National Commission argued 
as follows, for the central thrust of their report: 

(1) Police systems should be changed. 

(2) Education of police personnel will produce 
change in the police system. 

(3) Criminal justice programs do not provide 
an adequate educational experience to produce 
the necessary change. 

THEREFORE : 

(4) Technical aspects of criminal justice educa- 
tion should be terminated, other elements change 
to a more scholarly posture, and other disciplines 
more heavily involved in police education. Deci- 
sions regarding educational policy based on these 
positions, as expressed in the National Commis- 
sion’s report, might consider several aspects of 
the report and perspectives on its interpretations 
that might not be readily apparent. 

Although the reader might be lead to believe 
otherwise, some fundamental positions of the 
report were not adequately documented and did 
not proceed from a sound empirical base. For 
example, consider the National Commission’s im- 
plication that a criminal justice major is not a 
more desirable major than that of some other 
social sciences. The effects of education are simply 
too confounded by the effects of other variables 
and the research literature on that topic is not 
sufficiently complete to justify such a position 
(Smith, 1978; Carter, et al., 1978). While a close 
reading of the report will indicate the Commis- 


sion intended to convey the idea that criminal 
justice should not be the sole major for police, 
that police should be drawn from many majors, 
of which an important, crucial one was criminal 
justice, such an interpretation is unlikely to be 
made given the manner in which the idea was 
presented. A more realistic assessment of exist- 
ing knowledge related to the effects of academic 
major would likely conclude there is far more 
justification for students receiving a criminal 
justice major than was apparent from the Na- 
tional Commission report. The tendency of the 
report to generalize beyond the limits of the data 
cited was noted throughout the report. 

Some of the positions stated in the report were 
inaccurate. For example, it reported that one 
reason for preservice education was that the need 
to educate existing police had been answered. That 
was not shown to be true. Also, a recent survey in 
North Carolina (Adams, 1978) found the largest 
proportion of law enforcement personnel in that 
State had not received an adequate education. 
Moreover, the information presented by the Na- 
tional Commission did not indicate police gen- 
erally had received a basic education, only that a 
substantial number had been exposed to higher 
education. Also, there was a naivete to some posi- 
tions, as in the discussion of incentives for police 
to attend school. If it is agreed it is desirable to 
attract police personnel into university curricula, 
it is unreasonable to assume they will turn out in 
substantial numbers solely on the basis of intel- 
lectual curiosity, and for majors that are not of 
interest to them. Had that been true, they would 
have attended college prior to the advent of the 
widespread criminal justice curricula, but they 
did not. 

The National Commission confused some of 
their arguments by failing to distinguish among 
some important variables. Arguing that criminal 
justice majors do not get a liberal education failed 
to distinguish the effects of the major courses 
from the effects of the entire program. Students 
in baccalaureate programs are involved in courses 
offered by other disciplines. Also, most programs 
in the social sciences require that students com- 
plete a program of general education unrelated 
to the major. Such students do receive a liberal 
education. As another example, arguments for 
the urgency to involve police in full-time residency 
programs ignores the probable interaction effect 
of “residence experience” and “age.” The effects 
of being a full-time student are likely to be greater 
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in the case of the young adult than in the case of 
the mid-career individual. Considerations of such 
obvious effects would have made the arguments 
of the National Commission much stronger. An- 
other example of confusion among issues was 
apparent in the unsubstantiated charges of mis- 
management of the LEEP program. While the 
National Commission argued the administration 
of the program had been poorly handled, the areas 
cited requiring change involved only policy issues. 
While policy is a matter of individual judgment, 
inadequate management involves specific mis- 
handling of situations. Failure to provide evidence 
for such an argument lends credibility to the 
change the critical aspects of the report may have 
been political or ideologically biased in nature 
(ACJS, 1979, p. 5). 

The position that LEEP funds should be unre- 
stricted is difficult to defend. That position seemed 
to be based on the argument that inservice officers 
are familiar with all important law enforcement 
issues, and do not require additional exposure to 
them, needing only the development of analytic 
skills. This is not consistent with the National 
Commission’s position that on-the-job experiences 
are not adequate for either academic credit or 
faculty qualifications. To reverse positions in 
such a fashion reduces the credibility of the 
entire report. A more defensible position for the 
Commission to have taken would have involved 
denial of on-the-job experiences as appropriate 
for academic credit, facuity qualifications, and as 
experiences producing abstract, scholarly under- 
standing of criminal justice issues. Students com- 
pleting the criminal justice as liberal arts cur- 
ricula not only develop broad problem-solving 
skills, wide appreciation of the world about them 
and its issues, and other attributes of the liberal 
arts experience, but also have experience in the 
application of such skills to complex criminal 
justice problems. Also, in contrast to the works 
cited by the National Commission, at least one 
research project has indicated that most criminal 
justice majors find employment in the criminal 
justice system (Adams, 1977). It is appropriate 
to restrict the use of LEEP funds to those pro- 
grams and students best equipped to utilize them 
as anticipated by Congress, and most likely 
to do so. 

That aspect of the National Commission report 
which appeared to be most misleading, and which 
will be construed by many as a major blunder 
by the National Commission, involved its negative 


interpretation of the entire field of criminal jus. 
tice education. This was inappropriate in the case 
of those academically sound criminal justice bac- 
calaureate and graduate degree programs, identi- 
fied by the National Commission as “fusionist 
criminal justice education.” Such programs pro- 
vide not only the liberal arts experience and 
perspective, and provide general problem-solving 
skills applicable in a wide range of settings, but 
also provide an opportunity for study and research 
about criminal justice matters. The tone of the 
National Commission’s report, however, suggested 
that criminal justice programs generally failed 
to provide an adequate educational experience. At 
the very least, such is the impression many per- 
sons may receive from an initial review of the 
report. Much of the report was useful, construc- 
tive, and badly in need of being publicly empha- 
sized. The acknowledgement of the fact that aca- 
demically inadequate programs, of which there 
are many, primarily at the associate degree level, 
should be terminated and certainly not given 
LEEP funds, encouragement to develop criminal 
justice in a more scholarly direction, and the 
development of chairs in criminal justice were 
all examples of constructive elements of the 
report. Yet, many programs are presently con- 
sistent with the recommendations of the report, 
both in philosophy and in substance. Individuals 
representing such programs will applaud the 
standards endorsed by the National Commission 
(Mathias, 1979). However, the negative tenor 
of the report cast a pallor over the field of crim- 
inal justice education, at least in the eyes of our 
colleagues in other disciplines unfamiliar with 
the actual state of affairs. 

Of particular significance was the report’s 
failure to acknowledge the significance of grad- 
uate level criminal justice education. The long- 
term impact of criminal justice education will 
probably come primarily from the graduate pro- 
grams, yet the report ignored such issues. Here, 
as was true throughout the report, the National 
Commission had an opportunity to encourage the 
development of criminal justice education, and 
failed to measure up to that opportunity. In that 
sense the report will lose its potentially powerful 
impact. 


Conclusions 


Radical changes in the composition of the stu- 
dent bodies appeared to have occurred over the 
past several years. If this occurred in North Car- 
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olina, it is logical to assume it occurred in other 
states. Also, if the student bodies are now com- 
posed of young and inexperienced individuals, the 
tasks of the programs has changed. The technical 
coursework is less important than was true when 
the inservice student predominated. Rather, the 
task of the programs serving predominately pre- 
service students should be oriented around pre- 
paration for general life experiences coupled with 
applied skills applicable in a wide range of crim- 
inal justice settings. Certainly, the preservice stu- 
dent must learn about the criminal justice system, 
but he/she should also learn generalizable pro- 
blem-solving skills, and means of maximizing his 
or her individual potential. 

Much needs to be done to improve some crim- 
inal justice programs. Some, operating primarily 
with part-time faculty, without the support of 
their administration, whose full-time faculty pos- 
sess marginal or clearly inappropriate academic 
qualifications, should be terminated. Others, how- 
ever, have made significant strides beyond the 
level described by Tenny in 1971. Those programs 
will probably prosper, and develop into agency 
oriented, applied social science programs. The 
model for this, in clinical psychology, social work, 
education, and business clearly exist. 

Confusion regarding the purpose of criminal 
justice programs should be faced and resolved. 
Many associate degree programs see themselves 
as training programs. Many baccalaureate degree 
programs envision themselves as one of several 
social sciences, but with intimate ties and res- 
ponsibilities lacking in the other social sciences, 
to a specific segment of society. The problem for 
the student caused by this state of affairs was 
apparent from the distribution of credit hours in 
various academic areas. Transfer students clearly 
suffer. In order to resolve this matter, associate 
degree programs designed as training programs 
should not sell their programs as “transfer” cur- 
ricula, but should establish themselves as ‘“‘ter- 
minal” programs. Associate degree programs 
wishing to offer the freshman and sophomore 
years of a baccalaureate degree program should 
provide exactly that, and insure their students 
receive the prerequisites they require for ad- 
vanced study. 

If it is true that the proper purpose of criminal 
justice education does not involve technical and 
job/task specific skills, but rather a more general 
educational function, why maintain any criminal 
justice programs? Why not terminate all criminal 
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justice programs, and reallocate the resources 
to other social sciences? Certainly strong and 
compelling arguments have been set forth jus- 
tifying the termination of many technical as- 
sociate degree programs or their alteration to 
terminal curricula. Indeed, there probably are 
some in higher education who would support such 
an interpretation of the Sherman (1978) study. 
However, such a conclusion is not justified from 
an educational perspective, nor is it consistent 
with the demands of our society for socially 
relevant educational programs impinging on the 
mechanisms of social control. Academically strong 
criminal justice programs particularly at the 
graduate level, should be maintained, and 
strengthened beyond their present level for the 
following reasons: 

(1) Criminal justice curricula will provide a 
more comprehensive and complete study of crime 
and the criminal justice system than will “con- 
centrations” within other disciplines. Criminal 
justice instruction employing multiple perspec- 
tives, and focused on the relationship of the ele- 
ments of the criminal justice system to one an- 
other, is unique within the social sciences. It will 
not be duplicated by disciplines restricted to one 
methodological perspective or focused on phenom- 
ena other than crime. Our society has clearly 
mandated such study within academe, and crim- 
inal justicians have indicated their willingness 
to devote their professional lives to it. Such pro- 
grams should prosper. 

(2) Students, in large numbers, want to study 
crime, justice, and mechanisms of social control. 
Sufficient interest exists to justify complete cur- 
ricula dealing with these topics. Moreover, such 
interest will encourage personnel in the criminal 
justice system to enroll in academic programs 
that might not otherwise enroll, and will attract 
intelligent, educated personnel to select careers 
in criminal justice. Criminal justice curricula will 
do more to improve the quality of criminal justice 
manpower than will other types of programs. 

(3) The existence of structurally separate de- 
partments and schools of criminal justice will 
attract scholars intending to devote their primary 
efforts to criminal justice matters. Also, such 
social and organizational structures encourage 
a focusing of basic research and other scholarly 
activities around criminal justice issues. Such 
activities become relegated to a secondary priority 
by disciplines involving broader concerns, and 
by individual scholars for whom such interests 
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compete with non-crime related matters. It is for 
these reasons that graduate programs in criminal 
justice take on major significance. 

(4) Criminal justice faculties tend to be more 
agency oriented than do many other academics. 
Such interchange between the academic institu- 
tions and the community benefits both. Of par- 
ticular importance is the criminal justician’s 
greater propensity to address matters of prag- 
matic concerns, such as program evaluation, 
efficiency and effectiveness in the criminal justice 
system. While other scholars will tend to limit 
their interest to abstractions and contributions 
to knowledge generally, criminal justicians will 
tend to include not only such matters, but also 
address ways their research can be used to im- 
mediately advance the delivery of services pro- 
viding social control and justice. Moreover, they 
are more likely than scholars from other disci- 
plines to conceptualize their responsibilities as 
involving a change agent role. 

(5) The social significance of crime and delin- 
quency justifies the existence of a separate aca- 
demic department or school focused on such mat- 
ters, particularly at the graduate level. 

If other academic disciplines or structures could 
bring about the social change called for by the 
Sherman report, it should have already occurred, 
for such programs existed for many years before 
the growth of criminal justice education. More- 
over, it is by the use of such organizational struc- 
tures that other groups have achieved academic 
goals. Sherman (1978) noted “If a specialized 
program in police science or criminal justice is 
offered at all, it should be given the kind of auton- 
omy that other professional education programs 
have used to flourish intellectually” (p. 15). 

Misner (1978) has indicated our profession is 
at the “‘end of the beginning.” The many programs 
of good quality attest to the accuracy of his obser- 
vation. If North Carolina is representative, how- 
ever, hard decisions should be faced concerning 
those programs not evolving into sound academic 
programs. Criminal justice is an academic discip- 
line in the sense economic or political science is 
an academic discipline. For this to be completely 
accepted by our colleagues, however, we must be 
willing to police our own ranks. In that task, the 
courage of the National Commission to acknowl- 
edge the shortcoming of some criminal justice 
programs and the desirability of a scholarly per- 


spective rather than technical one will be useful. 
Such recommendations, however, are nothing 
more than the arguments many of us in the field 
have loudly acclaimed for years. 
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4 of Public Law 94-142, Education for All 
Handicapped Children Act of 1975, specific 
services to individuals confined to correctional 
facilities are mandated; included is the delivery 
of speech, language, and hearing services. Specifi- 
cally, the Act states that instructional and related 
services must be provided to handicapped persons 
in hospitals and institutions as well as public and 
private schools; speech pathology and audiology 
are defined as supportive and/or related services. 
The literature, for the most part, does not 
document the need for inclusion of programming 
for the communicatively handicapped, not because 
such a need does not exist but because little 
research has been directed toward the communi- 
cative needs of juvenile and adult offenders. Those 
studies which have been completed suggest that 
the incidence of communicative disorders among 
this population exceeds that anticipated within 
a comparable nonincarcerated population. It is 
estimated that debilitating communicative dis- 
orders affect 4 to 5 percent of the general popula- 
tion (Travis, 1957). In two studies seeking in- 
cidence data, the range of disability was from 
52 percent among incarcerated adult offenders 
(Staggs and Luebben, 1975) to 84 percent among 
youthful offenders (Taylor, 1969). Assuming that 
these findings would be parelleled had additional 
research been conducted with this population, it 
can be seen that a need does exist for the delivery 
of speech, language, and hearing services to in- 
carcerated and paroled offenders. It is the purpose 
of this article to present information about com- 
municative disorders to correctional practitioners 
so that they might be better prepared to under- 
stand such problems and seek appropriate services 
for offenders so afflicted. 


Pe to the implementation of Section 


Definition of Terms 


Prior to proceeding, a discussion of terms used 
in the field of speech-language pathology and 
audiology and information related to the diagnosis 
and management of communicative disorders are 
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necessary. Communication refers to “any means 
by which an individual relates experiences, ideas, 
knowledge, and feelings to another”; this en- 
compasses the receptive and expressive modes of 
speech, sign language, gestures, reading, and 
writing. (Nicolosi, et al., 1978). Language, an 
accepted, structured symbolic system, permits 
communication to transpire between individuals 
for whom these symbols have common meaning. 
Speech, the expressive form of oral language, 
involves phonation, articulation, and rate and 
rhythm ; auditory sensitivity is prerequisite to the 
development of adequate speech and language 
patterns. 

Disorders of communication occur when speech 
and language deviate from the accepted standards 
in terms of intelligibility, linguistic quality, rate, 
or vocal characteristics. An articulatory disorder 
refers to a problem in the production and/or 
connection of speech sounds; an individual with 
such a disorder might say “thun” for “sun” or 
“wabbit” instead of “rabbit.” Linguistic disorders 
are identified when the individual is unable to 
understand or use symbols in the commonly ac- 
cepted manner; such disorders may occur in the 
recognition, association, or generation of the se- 
mantic, morphological, syntactic, or pragmatic 
areas of language. These differences or disorders 
may be functional or organic in origin and may 
range in severity from relatively mild deviations 
to those which render meaningful communication 
impossible. 

Although the rate of speech varies extensively, 
abnormalities of rhythm may be identified as 
stuttering. By definition, stuttering is: 

a disturbance in the normal fluency and time patterning 

of speech characterized by one or more of the following: 

(a) audible or silent blocking; (b) sound and syllable 

repetitions; (c) sound prolongations; (d) interjections; 


(e) broken words; (f) circumlocutions; or (g) words 
produced with an excess of tension. (Nicolosi, 1978). 


Disorders of voice may be observed in terms of 
pitch, quality, and intensity differences and may 
result from organic or nonorganic factors. In the 
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absence of elaborate instrumentation, diagnosis 
of vocal disorders requires subjective judgments 
which often lack universal agreement. As a result, 
it is not unusual for minor vocal deviations to 
remain undetected. 

A final area of communicative disorders is 
hearing impairment. Like other problems, au- 
ditory disabilities may range in severity from 
slight losses to deafness. The age at which hearing 
impairments occur and the severity of such losses 
are important considerations in assessing their 
effect on communicative behavior. For example, 
a child with congenital deafness will present a 
much more serious deficit in communication than 
the individual who loses his hearing after lan- 
guage has been established. 

In summary, disorders of speech, language, 
and hearing may present themselves in a variety 
of ways and in differing degrees of severity. 
Minor deviations may have little effect on com- 
municative behavior; on the other hand, more 
serious problems may interfere with psychological 
and social adjustment and educational and voca- 
tional success. 


Diagnosis and Management 


Evaluation of the individual with a communi- 
cative disorder involves both subjective and ob- 
jective techniques. The speech-language patholo- 
gist may employ standardized testing instruments 
to identify and assess linguistic abilities; regard- 
less of the outcome of such objective methods, 
however, observation and analysis of the indi- 
vidual’s ability to receive, integrate, and generate 
oral language in his daily living must be con- 
sidered. With regard to articulatory competence, 
too, test results must be supplemented by obser- 
vation of conversational speech. Diagnosis of 
stuttering in children is sometimes difficult; ado- 
lescents and adults present fewer diagnostic prob- 
lems. Typically, these individuals have developed 
complex patterns of dysfluency and may display 
concomitant behavioral deviations. Assessment 
of stuttering tendencies should be made in a 
variety of communicative contexts over a repre- 
sentative period of time. Similarly, diagnosis of 
vocal deviations may require several diagnostic 
sessions and consultation with medical personnel. 
The greatest objectivity in the evaluation of per- 
sons with communicative disorders is obtained 
through audiological assessment; sophisticated 
instrumentation permits specific and precise as- 
sessment of hearing sensitivity. 


In general, the determination that a communi- 
cative disorder exists is made on the basis of 
both subjectively and objectively obtained infor- 
mation. The critical questions to be answered in 
arriving at such a decision are whether or not 
the individual’s communicative abilities are sim- 
ilar to those of others his age and whether or 
not his communicative abilities permit him to 
function in a variety of environments. If the 
individual displays speech and language patterns 
characteristics of those younger than he, inter- 
vention may be warranted. Similarly, the indi- 
vidual whose speech and language patterns limit 
his communicative effectiveness to a relatively 
small core of listeners may be in need of habilita- 
tive/rehabilitative services. 

Once a communicative disorder has been identi- 
fied, a number of therapeutic approaches are 
available. Typically, therapy is conducted on an 
individual basis; in some instances small group 
therapy may supplement individual work. Com- 
mercial programs for the treatment of stuttering, 
articulatory disorders, language problems, and 
vocal deviations provide highly structured means 
of approaching these communicative disorders; 
such programs may be utilized with the adoles- 
cent or adult with these defects. An alternative 
to the use of commercial programs is the estab- 
lishment of an individual therapeutic plan, based 
on the client’s disability. In most cases, the 
speech-language pathologist would combine these 
approaches in order to best meet the client’s 
communicative needs. For example, the dysflu- 
encies of a stuttering client may be approached 
in the following way. Initially, the client must 
recognize that he has a problemi and must believe 
that he can learn to control his stuttering. Next, 
the client and clinician would identify the charac- 
teristics of the former’s stuttering behavior and 
determine which area should receive immediate 
attention; at this point, a commercial program 
might be selected which would assist in a sys- 
tematic attack on that behavior. Simultaneously, 
the client and clinician might explore the in- 
dividual’s emotional reactions to his problem and 
discuss more appropriate responses. As the client 
gains some control over his stuttering behavior, 
appropriate practice forums would be found; the 
soon-to-be released incarcerated adolescent might 
role-play interviewing for a job, for example. 
The important point here is that the experiences 
must relate to the individual’s current and future 
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communicative activities if they are to be mean- 
ingful. 

In summary, both the assessment and manage- 
ment of the communicatively disordered client 
must be handled on an individual basis. Although 
commercial tests are available to assist the speech- 
language pathologist in diagnosing the client with 
a communicative disorder, such assessments must 
be supplemented by observation and should result 
in an accurate estimate of the individual’s ability 
to communicate in his immediate environment; 
in addition, the future communicative needs of 
the client must be projected. In delivering services 
to the communicatively disordered individual, 
similar criteria must be utilized. The techniques 
and strategies employed must have some relation- 
ship to the client in his present environment 
and should prepare him to function adequately 
in future communicative situations. 


Delivery of Services Within Institutions 


PL 94-142 mandates that institutions housing 
individuals between the ages of 3 and 18 respond 
to their handicapping conditions with appropriate 
therapeutic intervention. Research in the area of 
incarcerated delinquent boys suggests that the 
incidence of communicative disorders exceeds that 
anticipated within a nonincarcerated population 
in a similar age group. That these youths are 
troubled is evidenced by their incarcerated state; 
if the communicative disorders presented by such 
boys contribute to their delinquent tendencies, 
then these problems must be addressed. 

Time limitations preclude elaborate long-range 
therapeutic intervention; most youths are incar- 
cerated for less than one year. Some communica- 
tive disorders can be managed within this time 
frame, however. With the assistance of a speech- 
language pathologist, a boy with an articulatory 
disorder might be able to correct this defect in 
several months; youths with vocal disorders might 
be medically evaluated and, with instruction from 
the speech-language pathologist, relearn appro- 
priate phonatory habits. Boys presenting lan- 
guage differences and/or disorders and fluency 
problems require careful assessment and long- 
term intervention. With these youths, the function 
of the speech-language pathologist might be con- 
fined to diagnosis rather than intervention. 

The speech-language pathologist working in an 
institution for delinquent and dependent youths 
would be involved in the intake process. Each 
boy would be seen by the speech-language patholo- 
gist for an initial assessment; due to the degree 
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of anxiety that may accompany the boy’s adjust- 
ment to his confinement, the initial meeting might 
be limited to basic screening procedures. The 
speech-language pathologist would talk with the 
boy in order to determine if any problems in 
the areas of articulation, fluency, or voice existed ; 
clinical judgments of linguistic competence would 
be made and the youth’s hearing sensitivity would 
be assessed. If no problems were identified, a 
report to that effect would be prepared and in- 
cluded in the intake summary. Conversely, if a 
communicative disorder were suspected, arrange- 
ments for a complete evaluation would be made 
immediately; medical consultations would be 
sought if indicated. Expedience in conducting the 
evaluation and in making referrals is essential 
since many institutions employ indeterminate sen- 
tencing procedures. 

As noted at the outset, diagnostic techniques 
in the area of speech-language pathology involve 
both objective methods and clinical judgments. 
For the purposes of obtaining observational in- 
formation, the confines of an institution provide 
an ideal setting. For example, the boy with dys- 
fluent speech could be observed in a variety of set- 
tings; not only could the speech-language pathol- 
ogist assess his fluency in a one-to-one situation, 
but he/she could also observe the boy’s rhythm 
patterns as he interacted with peers in the class- 
room or in his work assignment and with staff 
members. A more complete picture of the youth’s 
fluency could be obtained and appropriate strate- 
gies for therapeutic intervention could be selected. 
In the case of the boy displaying language differ- 
ences and/or disorders, similar opportunities for 
observation and indepth evaluation would be pos- 
sible. In short, a major objective of the speech- 
language pathologist during the youth’s confine- 
ment would be a comprehensive evaluation of his 
communicative abilities and recommendations for 
intervention. These recommendations would be 
included in the boy’s Individualized Educational 
Program (IEP); such programs specify thera- 
peutic goals and objectives, strategies for inter- 
vention, and methods for assessing achievement 
of the objectives. An IEP would be developed by 
the speech-language pathologist, along with the 
youth, his parents or surrogate(s), and ap- 
propriate institution personnel. Implementation 
would begin immediately after the IEP meeting; 
in the event that the objectives and goals were 
not met within the boy’s confinement, the IEP 
would be sent to the local educational agency 
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so that duplication of effort could be avoided. As 
indicated previously, the greatest contribution 
of an institutional speech-language pathologist 
might be in the evaluation of youths with com- 
municative disorders, with less emphasis on 
rehabilitative/habilitative efforts. In the future, 
it is assumed that such boys will come into the 
institution with comprehensive evaluation reports 
and the speech-language pathologist will be able 
to proceed immediately with intervention in com- 
pliance with the IEP. Until such time, however, 
assessment and development of the IEP should 
be the focus. 

In institutions for adult offenders, time limita- 
tions may not play a significant role. As with 
the incarcerated youth, a comprehensive diagnosis 
should be considered prerequisite. Referrals to 
other professionals should be made expeditiously 
so that intervention can proceed. Although IEP’s 
are not required, the speech-language pathologist 
would devise a systematic therapeutic program 
and implementation should begin as soon as pos- 
sible. It is important that the problem be discussed 
with the offender and his consent obtained prior 
to intervention. 


Community Resources 


Intervention should not be terminated when 
a youth or adult offender leaves the correctional 
institution. As indicated above, the speech- 
language pathologist may only be able to complete 
a comprehensive diagnosis before the individual 
is released. In the instance of juveniles, followup 
work may be accomplished in the educational 
setting if the youth returns to school. For those 
individuals who do not have access to free services 
as mandated by P.L. 94-142, alternatives are 
available. 

Correctional practitioners who are aware that 
persons under their supervision are in need of 
speech, language, and/or hearing services should 
consult the yellow pages of their local telephone 
directories for the location of speech and hearing 
clinics. Many large cities and some small towns 
have community speech and hearing clinics; fees 
are normally assessed for services rendered in 
such agencies. In addition, a growing number of 
hospitals have staff speech-language pathologists ; 
again, a per-session fee for services is charged. 
Many universities operate speech, language, and 
hearing clinics as a part of their training pro- 
grams in speech and language pathology. In such 
settings, the clinical work is usually done by 
students under supervision and a small fee is 


assessed; in most cases, clients are not refused 
services because of an inability to pay. Speech- 
language pathologists are also involved in private 
practice and may be listed in the telephone di- 
rectory; fees charged by such practitioners may 
be prohibitive, however. Another source of infor- 
mation is the local public school district; by law, 
districts must arrange to have their communica- 
tively impaired children seen by a certified speech- 
language pathologist and some of the profes- 
sionals may agree to see clients on a private 
basis. Public school speech-language pathologists 
might also be able to refer clients to service 
agencies in the community. An excellent informa- 
tional source to the correctional practitioner is 
the American Speech-Language-Hearing Associa- 
tion (ASHA). Annually, the Association publishes 
the Guide to Clinical Services in Speech-Language 
Pathology and Audiology; listed in the Guide are 
both accredited and nonaccredited agencies, their 
locations, directors’ names, and referral specifi- 
cations. The Guide may be purchased from the 
American Speech-Language-Hearing Association, 
10801 Rockville Pike, Rockville, Maryland 20852, 
for $8.00. Persons wishing information about 
service availability in a specific area may contact 
ASHA. 

The transition from treatment in an institution 
to a public or private facility should be made 
without difficulty. Reports from the institutional 
speech-language pathologist should be obtained 
after consent is given by the client. Since speech, 
language, and hearing clinics are somewhat pro- 
tective environments, the client should encounter 
no problems in relating to this setting. It will 
be necessary for the client to practice newly 
learned communicative skills in a broader en- 
vironmental context but the transition should be 
carefully structured by the speech-language pa- 
thologist to insure a successful experience. 

With regard to perceived anxiety which may 
surround the treatment of an adult or adolescent 
offender, it should be emphasized that the pro- 
fessions of speech-language pathology and au- 
diology are dedicated to rehabilitation. Students 
receive training in psychology, as well as their 
specific area of interest. As professionals, they 
abide by a code of ethics that prevents discrimi- 
nation against any group of individuals. It should 
not be any more difficult, therefore, for these 
individuals to work with convicted public offend- 
ers than with emotionally disturbed or mentally 
retarded children, cerebral palsied youths, aphasic 
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adults, or just ordinary individuals with lisps. 
Further, unless it seems to be in the best interest 
of both the client and the speech-language patholo- 
gist, the fact that the client is an offender might 
not need to be revealed. 


Summary 


It is not suggested that remediation of com- 
municative disorders among troubled individuals 
will solve the immense problems of juvenile and 
adult crime; there are indications, however, that 
the incidence of such disorders among incarcer- 
ated offenders is significantly higher than among 
nonincarcerated individuals. Since Federal legisla- 
tion now mandates that all children between the 
ages of 3 and 18 are entitled to free and appro- 
priate special education, whether in the school 
setting or in institutions and hospitals, it is im- 
portant for institution officials to demand such 
services for incarcerated youths. At least two 
states specify compliance with PL-142 in their 
plans for special education; both Kansas and 
Illinois allude to the provision of such services 
to adolescents confined to correctional institutions. 
All other states must recognize the needs of 
handicapped incarcerated youths and respond to 
their communicative disabilities. Similar atten- 
tion should be given to adult offenders with com- 
municative disorders. Treatment should be avail- 
able within institutions for such individuals; 
further, community resources should be explored 
for postinstitutional followup. 

Crime and delinquency are significant problems 


in today’s society. Large sums of money are spent 
in attempting to prevent crime through deter- 
mination of those factors which may lead to such 
antisocial behavior. If disordered communication 
is one of these factors, then implementation of 
institutional programs to assess and remediate 
such disorders is necessary. PL 94-142 recognizes 
that handicapped youths must be provided access 
to all necessary services; specified are those serv- 
ices provided the speech-language pathologist. 
Adult offenders, too, should be given the oppor- 
tunity to overcome any disabilities they may pre- 
sent. Through improved communicative skills, in- 
carcerated youths and adults would be better 
prepared to function as independent and produc- 
tive citizens. 
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E SHOULD always keep in mind that the community has a full-time impact 

on the offender. The offender is born, lives, and dies within it. To what 
degree we have a pulse on this environment and can utilize its resources will 
affect how well the offender can adjust to the demands made upon him. 
—HAROLD B. WOOTEN 


Victims and Delinquents in the 
Tulsa Juvenile Court 


By Burt GALAWAY, PH.D., MARGIE HENZEL, GLENN RAMSAY, AND BART WANYAMA* 


N 1975 a victims program was established in 
[ juvenile court in Tulsa, Oklahoma. The 

program was established to assist in determin- 
ing financial loss and bringing about restitution 
to the victim, to assist victims in receiving re- 
covery of property from the police department, 
to personalize crime by bringing the victim and 
the offender together so offenders see that people 
are affected by their actions and for victims to 
see offenders as real persons. 

This article presents a description of the opera- 
tion of the victims program. To provide the de- 
scription, data were collected from official agency 
files for all victim cases which were opened and 
closed between December 1, 1975, and November 
30, 1978. Data were retrieved from the files of 
the victims as well as the files of the offenders 
who had committed offenses against the victims; 
this involved a group of 251 victims and 291 
offenders. The analysis describes characteristics 
of offenders who participated in the program, 
characteristics of victims, and the nature of re- 
quirements imposed upon the offenders in terms 
of monetary restitution, community service, and 
meetings with victims. This analysis, of course, 
simply describes the characteristics of victims and 
offenders who participated in the program during 
this time frame; it does not provide a basis for 
determining the types of offenders who are and 
are not referred to the program. To accomplish 
this, a study was made of all youth who received 
their first delinquency adjudication in the Tulsa 
juvenile court during 1978; comparisons were 
made of those who were and were not referred to 
the victims program. 


The Victims Program 


The victims program was established at the 
request of the juvenile court judge in April 1975. 
The program is staffed by two full-time coordi- 
nators who receive referrals from either the judge 
or referee both of whom spend full time with 
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juvenile court work. There are six goals for the 
victims program: 

(1) To determine the financial loss to the vic- 
tim and to bring about some payment of restitu- 
tion. 

(2) To develop a vehicle through which re- 
covered property may be returned to the victim 
from the property room of the Tulsa Police 
Department. 

(3) To personalize crime by bringing the vic- 
tim and the offender together so that the offender 
sees that people are affected by his or her actions 
and for the victim to see that the offender is a 
person of worth. 

(4) To develop through personalizing crime, 
treatment techniques that may be utilized so that 
the offender is not a recidivist. 

(5) To be a resource person for the victim to 
aid him in receiving help from legal sources, 
counseling or treatment. 

(6) To develop better public relations by show- 
ing an increased concern about the victim. 

An underlying philosophy of the program is 
that restitution and face-to-face contact will in- 
crease victim satisfaction with the system, victim 
understanding of the youth, and will help the 
youth understand that they are not as inadequate 
as they might think. Bringing the parties to- 
gether will assist victims to see the offender as 
a person of worth, while the offender will see 
the victim as a person injured and can assume 
personal responsibility for the injury. 

The project is clearly not a diversion program 
but is intended primarily for youth at first ad- 
judication. Youth are referred to the victims 
program after guilt has been determined at an 
adjudicatory hearing. The judge or referee will 
also suggest to youth that they should apologize 
to their victims and invite the victims to the 
disposition hearing which is typically held 4 weeks 
after the adjudication. Typically the victim staff 
will have had contact with victims prior to the 
adjudication hearing. Referrals to the court’s in- 
take unit are routinely screened by the victim 
staff to secure the names of victims and see that 
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the process of documenting losses with receipts 
and appraisals is commenced. Additionally, the 
staff will assist the victims to secure release of 
property from police property rooms. 

When youth are referred to the victims pro- 
gram a coordinator initially meets with each 
youth and their parents; this meeting will fre- 
quently occur immediately after the adjudicatory 
hearing and is for purposes of interpreting pro- 
gram requirements—restitution, community serv- 
ice, and apology to the victim if this is consistent 
with the victim’s wishes. The coordinators at- 
tempt to establish a restitution plan calling for 
full payment of the victim’s losses but, when this 
is clearly an excessive amount, they may negotiate 
an amount with the victim and develop a plan 
for partial restitution which is agreeable to both 
the victim and the offender. The responsibility 
for community service is discussed with the 
youth; some of the responsibility for developing 
a community service plan rests with the youth 
and parents who are encouraged to find a church, 
school, or neighborhood organization for which 
the youth might do volunteer work. If necessary, 
suggestions may be made by the victim coordi- 
nator. The youth is generally advised to maintain 
weekly telephone contact with the victim coordi- 
nator between the adjudicatory and disposition 
hearings. The victim coordinator will normally 
set the total hours of community service (typi- 
cally 40) but leave to youth and parents major 
responsibility for determining the type of service 
and where it will be performed. A plan for restitu- 
tion and community service is presented to the 
court at the time of the disposition hearing. 
Work of the victim coordinators between ad- 
judicatory and disposition hearings is concurrent 
with work of the probation staff who are con- 
ducting a predisposition investigation. 

At the disposition hearing the judge will make 
a “strong inference” that the youth should make 
restitution to the victim in accordance with the 
plan developed by the victim coordinator. Making 
restitution is not a condition of probation nor is 
it a separate action. It is a “strong inference.” 
Originally the plan was that the victim coordi- 
nators could file a motion if the youth did not 
comply with the restitution plan but this has 
never been done. If the youth is not making 
satisfactory progress on restitution, he or she 
is usually violating other conditions of probation 
necessitating a report to the court and a review 
hearing. At the disposition hearing the court may 


place the youth on formal probation but may 
also continue the case informally. The offenders 
are responsible for paying their victims directly. 
Neither the victims program nor other staff of 
the court routinely act as a financial conduit 
through which the youth pays the victim. In a 
few cases, the victim project staff have accepted 
checks or money orders from offenders for for- 
warding to victims but in most situations, the 
youth comes into face-to-face contact with the 
victim at one or more points in the process. The 
victim coordinator maintains telephone communi- 
cations with youth, victims, and representatives 
of community agencies to determine the youth’s 
progress in completing restitution requirements. 
If the youth does not comply with the require- 
ments, this matter may be discussed with the 
youth’s probation counselor, may be handled by 
telephone, or may necessitate a meeting in the 
office with the victim coordinator and youth. Typi- 
cally, however, most of the work of the victim 
project staff is handled by telephone except for 
the initial meeting with the youth and parents 
and the contacts with the youth which occur in 
conjunction with disposition and review hearings. 

Review hearings are held every 3 to 6 months 
to secure reports on the youth’s progress. If 
restitution has been made and the youth is com- 
plying with other requirements, the case may be 
terminated at any review hearing. When the 
youth is doing well and termination occurs, the 
review hearing provides the judge with the chance 
to compliment the youth on a job well done. 


Methodology 


Two studies were conducted in order to secure 
descriptive data regarding victims and offenders 
who participated in the victims program. For 
the first study researchers from the University 
of Minnesota were permitted access to official 
agency files to assemble descriptive data. The vic- 
tims project maintains files on each victim served ; 
these files are cross-referenced to the social his- 
tory files of the offenders involved with each 
victim. Two hundred and nineteen victim files 
have been opened between December 1, 1975, and 
closed prior to November 30, 1978. Closed means 
that the youth had either completed all obliga- 
tions to the victim or, if not completed, a deter- 
mination had been made that the obligations were 
unlikely to be met. Data from victim files opened 
after December 1 were used rather than the 
beginning date of the program because the first 
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few months were involved in program start up 
and the filing system was initially incomplete 
but had become reasonably standardized by De- 
cember 1975. Additionally, this time frame pro- 
vided for collection of data from 3 full years. 

Data were assembled from both victim and 
offender files. Variables regarding the youth in- 
cluded age, sex, race, educational status, previous 
referrals to juvenile court, previous adjudications, 
present offense, employment status, family in- 
come, source of family income, and parents’ mar- 
ital status. The victim oriented variables included 
type of victim and amount of loss. The program 
oriented variables included amount of restitution 
ordered, amount paid, whether the restitution was 
in money or personal service, if victim was willing 
to meet youth, whether such meetings occurred, 
the amount of community service required, the 
amount of community service completed, the na- 
ture of community service and the organization 
which was the recipient of the community service. 

This approach will provide a description of 
offenders and victims who participated in the 
program over the 3 years for which data were 
assembled. It does not, of course, provide any 
basis for determining which offenders are re- 
ferred to the program and which are not. To 
explore this question, data were analyzed for all 
youths who received their initial adjudication in 
the Tulsa juvenile court during 1978. Data were 
extracted from official court records by court staff 
using forms supplied by the researchers. To avoid 
overburdening staff with the data collection effort 
a limited number of variables were used including 
type of offense, presiding judge, age of youth, 
race of youth, family income, previous referrals 
to the juvenile court, and whether or not the youth 
was referred to the victims program. These data 
were analyzed by using referral to the victims 
program as a dependent variable and determining 
if any association could be found between any 
of the other potential independent variables and 
referrals to the victims program. 


Youth, Victims and Program Requirements 


Youth Characteristics.—The analysis involved 
descriptions of 291 delinquents who were as- 
sociated with victims whose cases had been opened 
and closed between December 1, 1975, and No- 
vember 30, 1978. The youth were predominantly 
male (80 percent) and Caucasian (79 percent). 
Mean age was 1514 years at the time of referral; 
the modal age was 16. Sixty percent of the youth 


had no previous referrals to the juvenile court, 
16 percent had one previous referral, 11 percent 
had two previous referrals, and 13 percent had 
three or more referrals. All referrals were in- 
cluded, even those that were handled informally 
or screened out by the intake unit. Eighty-four 
percent of the youth had no previous adjudica- 
tions in the juvenile court and 16 percent had 
one or more prior adjudications. The referral 
offenses were predominantly property offenses 
(94 percent); 4 percent were offenses against 
persons and 2 percent were status offenses. Gen- 
erally, the youth committed the delinquent act 
with codefendants; only 8 percent of the youth 
had no codefendant, 53 percent had one, and 39 
percent had two or more codefendants. 

The largest group (44 percent) of the youth 
came from families with an annual income of 
$10,009 or over; 32 percent were from families 
with an annual income of $5,000 to $9,999 and 
24 percent from families with an annual income 
of less than $5,000. Eighty-four percent of the 
youth came from families in which the source 
of family income was earnings and 16 percent 
from families whose primary source of income 
was public assistance or pensions. At the time 
of referral, the parents of 48 percent of the youth 
were married and the parents of 42 percent of 
the youth were divorced, the remaining 10 per- 
cent were in the categories of never married, one 
parent deceased, or separated. 

In summary, the youth served by this program 
during this 3-year period of time were predom- 
inantly middle adolescent, Caucasian males who 
had committed property offenses. The majority 
had not had previous referrals to the juvenile 
court and for the vast majority this was the first 
delinquency adjudication. About half of the youth 
come from intact families; the majority of the 
families depend upon earnings for support and 
most did not seem to be from extreme poverty 
situations although half of the youth did come 
from families with less than $10,000 per year 
annual income. 

Victims.—The study group consisted of 251 
victims; 60 percent were individuals or house- 
holds, 7 percent were owner operated business, 
26 percent were managed businesses, 4 percent 
were schools, and 3 percent were either other 
governmental or charitable organizations. Of the 
150 individual victims, 29 percent were women, 
53 percent men, and 19 percent were both; this 
latter category was used for crimes against house- 
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holds occupied by a married couple. Eighty-six 
percent of the individual victims were Caucasian 
and 14 percent were from minority groups. 

Net damages sustained by the victims were 
the amounts determined by the victim service 
staff and exclude the value of property returned 
by the police and insurance payments. Net losses 
to victims are summarized in table 1. Thirteen 
percent of the victims experienced no net loss 
and 8 percent experienced a net loss in excess 
of $999 with an average net loss per victim of 
$207. 


TABLE 1.—Net monetary loss to victims 
No loss (36) 15% 


$1 - $99 (105) 438% 
$100 - $199 (39) 16% 
$200 - $499 (24) 10% 
$500 - $999 (18) 7% 
over $999 (20) 8% 
X = $207 (242) 100% 


Restitution.—The mean loss per victim was 
$207, but the mean amount of restitution order 
per victim was $127. The mean actual amount 
of restitution collected by victims, however, was 
$90. Five percent of the victims, however, re- 
ceived services directly from the offenders instead 
of monetary restitution; the 13 victims who re- 
ceived personal service restitution received an 
average of 28 hours of service from their offend- 
ers. These personal service restitution situations 
typically involved schools in which youth who 
had damaged or vandalized the school were en- 
gaged in cleanup activities; one situation, how- 
ever, involved a used car lot in which three youth 
had stolen and damaged an expensive vehicle and 
subsequently made restitution in the form of 
labor to the business through washing and clean- 
ing up used cars. 

Two hundred and eighteen of the 291 youth 
had monetary restitution obligations. The average 
restitution obligation for each youth with restitu- 
tion was $155, although of those with restitution 
obligations, 63 percent had a restitution order 
of $100 or less. Two hundred and one of the 
youth made restitution payments averaging $129 
each. Of the youth who made restitution pay- 
ments, 40 percent made the payments from their 
own earnings, 47 percent from funds provided 
by their families, 5 percent from labor provided 
directly to the victim, and 7 percent with funds 
from other sources including savings or selling 
property such as a motorcycle. 

Victim-Offender Contacts.—Both victim will- 
ingness and actual experiences in meeting offend- 
ers are summarized in table 2. Seventy-one per- 


TABLE 2.—Victim willingness to meet offender 


Is Victim Did Victim 

Willing? Meet Offender? 
Yes (179) 71% (186) 54% 
No ( 16) 6% ( 60) 24% 
Unknown ( 56) 22% ( 54) 22% 


(251) 100% (250) 100% 
cent of the victims were willing to meet their 
offenders yet apparently only 54 percent actually 
met their offenders. Only 6 percent of the victims 
were unwilling to meet their offenders. 

Of the 291 youth, 3.59 percent had contact with 
one or more of their victims as a part of partici- 
pating in the victims program. Data were avail- 
able for 328 delinquent-victim pairs; victim- 
offender contacts were known to have occurred 
in 57 percent of these dyads, the records indicated 
contacts did not occur for 22 percent of the dyads, 
and whether or not contacts occurred was un- 
known for 21 percent. 

Community service.—Ninety of the youth were 
ordered to do 38.5 hours of community service; 
75 of these youth actually did community service 
and completed an average of 37 hours each. 
Apparently when a youth begins community serv- 
ice there is a very high probability of completing 
the mandated number of hours. 

The nature of the community service work was 
not recorded for the 28 of the 75 youth who did 
community service. For the remaining 47 youth, 
20 did general cleaning and janitorial work, 8 
did ground maintenance including picking up 
trash in parks and along streets, 8 were involved 
in library or office work, 9 worked directly with 
people (babysitting, assisting with a baseball 
team, doing chores for an elderly couple, and 
working in a preschool), and 2 pumped gas at a 
police garage. Recipients of the community serv- 
ice included schools (12 youth), libraries (11 
youth), churches (10 youth), nursing homes (6 
youth), museums (3 youth), zoos (2 youth), 
other social service agencies (4 youth), and in- 
dividuals (4 youth). 

Summary.—The typical youth referred to this 
program during the 3-year period of time under 
study was a male Caucasian, middle adolescent 
who had committed a property offense, generally 
they came from family backgrounds of moderate 
incomes from which the primary source of in- 
come was from earnings. The majority of victims 
were individuals or households. The mean loss 
experienced by victims was $207, the mean 
amount of restitution ordered was $127, and the 
mean amount actually paid to each victim was 
$90. Over half of the victims (54 percent) met 
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with their offender although 71 percent expressed 
a willingness to do so. The youth who had restitu- 
tion obligations had an obligation of $160 per 
youth and paid an average of $124 per youth. 
About a third of the youth had a community 
service obligation which averaged 40 hours; youth 
with community service obligations completed a 
mean of 38.5 hours. 


Initial Adjudications 
and Referral to Victims Program 


A description of the characteristics of youth, 
victims, and programs imposed over 3 years of 
the victims project does not provide much guid- 
ance as to what type of youth are likely to be 
referred to the program. To accomplish this a 
comparison was made of all youth who received 
their first adjudication in the Tulsa Juvenile 
Court during 1978; comparisons were made be- 
tween those who were referred to the victims’ 
program and those who were not on a limited 
set of variables—age, sex, family income, pre- 
vious referrals to the juvenile court, offense, race, 
and whether the hearing was before the referee 
or judge. In 1978, 367 youth received their first 
adjudication in the Tulsa Juvenile Court; 99 were 
referred to the victims’ program. 

No differences were found between the group 
referred and those not referred on the variables 
of race, previous referrals to the juvenile court, 
and family income. 

The vast majority of the referrals to the pro- 
gram were property offenders—95 out of the 99 
referrals. Further, 37 percent of all property 
offenders who received their first adjudication in 
the Tulsa Juvenile Court were referred to the 
victims’ program compared to 14 percent of the 
offenders who committed crimes against persons, 
4 percent of the drug and alcohol offenders, and 
none of the status offenders. Because a sizeable 
number of the property offenders (63 percent) 
were not referred to the program, an additional 
analysis was done examining the referral or non- 
referral of the property offenders on the variables 
of race, age, family income, and whether or not 
the youth had been previously referred to the 
juvenile court. Within this subgroup, no differ- 
ences were found between referral to the victims’ 
program on the variables of age, race, and family 
income; a slight relationship was found between 
the variable of previous referral to the juvenile 
court and referral to the victims’ program. Forty- 
three percent (40) of the youth with one or more 


previous referrals to the court were referred to 
the victims’ program compared to 34 percent (55) 
of the youth for whom this was the first referral 
to the court. The group of youth who had previous 
referrals to the juvenile court were somewhat 
more likely to be referred to the victims’ program 
than those property offenders who had not had 
previous referrals to the juvenile court. Since 
none of these previous referrals to the juvenile 
court had resulted in adjudication, the judge and 
referee may be somewhat more likely to refer 
youth with previous referrals to the court to 
victims services as compared to those youth who 
had not had previous referrals to the juvenile 
court at first adjudication. Those youth who have 
had previous referrals to the juvenile court and 
were handled informally may be perceived to be 
in need of a more severe sanction. 


TABLE 3.—Referral to victims program by offense 


Property Offenses Drug, Status Other 
Offenses Against Alcohol Offenses 
Persons Offenses 


No % No % No % No % 
(1) 4 (0) — (0) — 


No. %o 
Referred 
( 95) 37 
Not 
Referred 
(159) 68 (19) 86 (25) 96 (88) 100 (38) 100 
(254) 100 (22) 100 (26) 100 (88) 100 (33) 100 
TABLE 4.—Referral to victims program by sex 


ALL OFFENDERS PROPERTY OFFENDERS 
Male Female Male Female 


No. &% Ne % No Ne & 
( 89) 381 (10) 13 (85) 39 (10) 26 
(198) 69 (69) 87 (181) 61 (28) 74 
(287) 100 (79) 190 (216) 100 (88) 100 
1 df.; alpha=.0019 X2=1.82> 1 at. aipna— 117 

When all offenders are considered (table 4), 
boys appear to be somewhat more likely to be 
referred to the victims’ program than girls; 31 
percent of the boys compared to 13 percent of 
the girls were referred to the victims’ program. 
To some extent this might be explained by the 
fact the girls are more likely to commit status 
and other offenses for which there are no victims. 
An examination of the referred and nonreferred 
cases by sex was made for only property offenders 
and indicates some reduction in the possible male- 
female difference in referrals. Thirty-nine per- 
cent of the male property offenders compared to 
26 percent of the female property offenders are 
referred to the victims’ program. 

Other than the nature of the offense and, 
possibly sex, the only other variable which is 
associated with referral or nonreferral to the 
victims’ program was whether or not the adjudi- 


(3) 14 


Referred 
Not 
Referred 


TABLE 5.—Referral to victim program by presiding judge 
ALL OFFENDERS PROPERTY OFFENDERS 


Judge Referee Judge Referee 

No. % No. % No % No. % 

ee ( 42) 35 (57) 25 (41) 58 ( 54) 81 
ot 

Referred (77) 65 (176) 76 (80) 42 (122) 69 

(119) 100 (282) 100 (71) 100 (176) 100 


1 d.f.; alpha=.05 X2—14.53; 1 d.f.; alpha=.0001 


cation was before the judge or referee (table 5). 
The judge has a tendency to use the victims’ 
program in a higher percentage of initial adjudi- 
cations than the referee; 35 percent of the judge’s 
cases were referred to the victims’ program com- 
pared to 25 percent of the referee’s cases. This 
association was further examined for just prop- 
erty offenders to check whether this difference 
might be explained by the possibility that the 
referee handled a higher proportion of status 
offenders and other offenders without victims. 
For this subgroup, the primary group from which 
referrals came, the difference in likelihood of 
referral by judge or referees was even more 
marked. Fifty-eight percent of the property of- 
fenders adjudicated before the judge were re- 
ferred to the victims’ program compared to the 
31 percent of the property offenders adjudicated 
before the referee. 

In summary, as expected, property offenders 
are more likely to be referred to the victims’ 
program than nonproperty offenders; only a mi- 
nority (37 percent) of property offenders are 
actually referred. No differences were found be- 
tween the referred and nonreferred groups on 
the variables of age, prior referrals to the juvenile 
court, race, age, and family income. Initially boys 
appeared to be more likely to be referred than 
girls but when this association was examined 
controlling for offense the strength diminished. 
A significantly higher proportion of the offenders 
who are adjudicated before the judge are referred 
compared to those adjudicated before the referee. 


Summary and Conclusions 


This research is limited to a program operating 
in a single jurisdiction and for a single period 
of time. The data were collected from official 
records which are generally considered to be poor 
data sources for research purposes. The record- 
keeping system was not entirely consistent and 
complete nor was it established for research 
purposes. The data collection, however, was done 
by two trained researchers who were in contin- 
uous communication with each other through the 
data collection effort to consistently resolve coding 
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and other questions as they arose. Despite these 
limitations it is possible to draw some conclusions 
regarding the operations of the victim services 
program in Tulsa. 

The program is able to involve a substantial 
number of victims and offenders with a very 
small staff. The widespread use of the telephone 
rather than more labor intensive interviews and 
home visits contributes to the apparent efficiency 
of the program. While cost assessments were 
not a part of this research, on the surface this 
appears to be a fairly cost effective program. 

Victims seem quite willing to be involved with 
their offenders although the program was not 
fully utilizing this practice; much higher num- 
bers of victims indicated willingness to meet 
offenders than actually met offenders. 

The losses experienced by the victims appear 
to be quite modest; in most cases full restitution 
should not create an unreasonable demand upon 
an adolescent offender. However, the goal of full 
victim repayment is not being met because of 
attrition in the restitution amount; the amount 
ordered is considerably less than the total victim 
losses and the amount actually paid is even less 
than the amount ordered. 

The comparatively small number of youth who 
have community service obligations appear gen- 
erally to complete these obligations. This may 
partially be explained by the fact that the youth 
are actively involved in the selection of their 
community service site and the nature of the 
community service. 

While the program serves primarily white 
males of middle adolescence from families in 
which the primary source of income is earnings, 
there is not any apparent bias in referrals to 
the program based on family income, age, or 
race; there may be a slight tendency to refer 
a higher percentage of boys than girls to the 
program. 

Less than half of the property offenders who 
were first adjudicated in the juvenile court are 
referred to the program. Further, there is a 
clear difference in the rate of referrals between 
the judge and the referee with the referee less 
likely to make referrals. Further, the referee 
handles a much higher number of cases than 
the judge which may account for the overall low 
referral rate. 

The program itself appears to be a strong 
program capable of responding to a substantial 
number of youth and victims with modest re- 
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sources. Some of the steps that might be taken 
to strengthen the program would be to more 
systematically require victim-offender contacts 
especially in light of the victim’s expressed will- 
ingness to meet offenders, to examine the reasons 
for the attrition in the restitution amounts es- 
pecially in the ordering of significantly lower 
restitution amounts than victim losses and in 


the further attrition between the amount ordered 
and the amount actually collected, to consider 
possible increased use of community service in 
light of the evidence that this sanction, when 
used, is generally being completed, and to develop 
more explicit policies regarding referrals of youth 
to the program in order to bring about a more 
consistent practice between the judge and referee. 


Toward Job-Related Inservice Training 
in Corrections 


Reflections on Designing Training Programs 


By YONA COHN 
Associate Professor, Department of Criminology, Bar-Ilan University, Ramat-Gan, Israel 


of a series of activities carried on by the 

administration to develop the staff. In line 
with staff selection, evaluation procedures of staff, 
the grading scale, staff promotion policies, and 
the day-by-day staff supervision, inservice train- 
ing is to be seen as part of staff management 
in a given organization. Inservice training has 
limited effectiveness in turning staff who lack 
the basic knowledge, skills and attitudes for the 
job, who are demoralized and torn by line- 
administration controversies, who are underpaid, 
undermotivated, under or oversupervised, into a 
viable unit ready to act and capable of acting. 
This is not to say that a well-constructed inservice 
program, well delivered and well received by the 
staff, may not have some side effects on staff 
morale and may not improve staff management 
relations; but these effects may last only as long 
as the inservice program lasts. After completion 
of the training experience, once the staff is again 
facing the work conditions, with occasionally even 
more critical views sharpened by some of the 
insight learned in the training program, these 
side effects may quickly wear off. 


[or training in an organization is one 


What Is Not Inservice Training? 


Inservice training is to be distinguished from 
basic professional training. Academic training 


1 Joseph J. Senna: Criminal Justice Higher Education—Its Growth 
and Directions. Crime and Delinquency. 20/4 (October 1974) 389-397. 

Fred I. Klyman and Thomas A. Karman: A Perspective for Graduate 
Level Education in Criminal Justice. Crime and Delinquency, 20/4 
(October 1974) 398-404. 


for personnel of the criminal justice system has 
recently been a topic of some discussions. This 
article will refer to the less discussed topic of 
inservice training programs in corrections.' Basic 
training is geared to turn a nonprofessional into 
a professional, a nonpolice officer into a police 
officer, and an untrained probation officer into 
an academically trained caseworker specializing 
in the rehabilitation of delinquents through a 
probation period. Such training is usually given 
outside the agency or organization (staff colleges, 
schools of social work, departments of criminology 
or psychology in universities) and is limited by 
time. 

Introductory courses (for newcomers), given 
to individuals or to groups, propose to help them 
find their way in the new environment. They 
strive to help these newcomers adapt their pro- 
fessional capacities to this new setting, to become 
aware of the particular value system, social cli- 
mate, behaviour norms and the internal formal 
and informal power structure. It is the last point 
which is of vital importance if one is to start 
his career with the organization on the right foot. 
He may not be told verbally the official and 
unofficial power distribution, but he may be given 
clues and hints which, when correctly perceived, 
will help him to avoid pitfalls as a result of 
ignorance. 

Professional supervision in correctional serv- 
ices given periodically by supervisors to individual 
workers or to groups relates to specific, acute 


TOWARD JOB-RELATED INSERVICE TRAINING IN CORRECTIONS 49 


problems. Supervisors translate general policy 
statements of the administration, of existing laws 
or court decisions, into individual decisions with 
regard to a specific case or a particular situation. 
Supervision connects the field with administration 
by keeping open the lines of communication be- 
tween the field and the administration. Being 
attuned to the specific qualifications and limita- 
tions of the individual worker in dealing with a 
specific situation gives supervision an element of 
individual tutoring. More than the other types of 
training, it has an element of control over the 
use of the organization’s resources by the worker, 
including the worker’s time. 


Purposes of Job-Related Inservice Training 


There are a variety of situations with which 
professional staff in correctional services have to 
deal requiring inservice training. New methods 
for familiar situations are developed in correc- 
tions or other people-processing organizations: 
family counseling, or reality therapy for proba- 
tion or parole officers, group probation in addition 
to or instead of individual probation, behavioural 
modification or “token economy” in institutions. 
Legal or administrative changes make the staff 
face a new type of service recipient: aftercare 
being part of the probation officer’s caseload, 
changed age limits for juvenile, e.g., adding 16 
to 18-year-old age groups to the juvenile caseload 
such change adds a new type of situation which 
the juvenile courts and juvenile institutions are 
forced to deal with. The emerging of more and 
different services and agencies in the community 
may require familiarizing correctional staff in a 
systematic way. 

These examples refer to changes external to 
the unit to be trained. There exists a need to 
provide inservice training in response to internal 
changes as well, to “brush up” old or rarely used 
knowledge and skills to facilitate an exchange 
of experiences or expertise accumulated in certain 
sections of the service or the organization which 
could be utilized in other sections (e.g., dealing 
with a particular ethnic group which is growing 
rapidly in the area covered by the service). The 
rational purposes of inservice training are to 
impart the potential trainees with new knowledge, 
to train staff with new skills, and to effect attitude 
change whenever existing attitudes in the staff 
or in significant sections of it interfere with the 
delivery of service required. 


Openly Stated Purposes and Hidden Purposes 


Inservice training as filling knowledge gaps 
recognized by staff and administration, makes it 
theoretically an easy undertaking to assess the 
training content and to achieve administration 
and staff readiness to have the program run. The 
selection of training methods, the training of 
program, spacing of sessions, would “flow” 
smoothly once the content has been defined, and 
its characteristics as well as the characteristics 
of the trainees have been assessed. 

In reality the situation is different: 

(1) A training program of large units requires 
a specialized training unit which in the course 
of time develops its own dynamics. 

(2) Administration and staff may use the in- 
service training program for needs other than 
filling knowledge gaps. 

The existence of a specialized trainer or train- 
ing unit will usually improve methods of delivery 
of the training content, and the quality of con- 
tent, regardless of whether the training staff 
grows in the service to be trained or joins the 
organization from the outside. But the relevance 
of the content to be taught, the coordination of 
training with the need of it by the field could be 
subordinated to the organizational needs of the 
training unit, whether it is a staff college, a 
training centre or an individual trainer. Such 
a training unit out of its organizational needs 
may prefer to deliver standard programs after 
such a program has been developed and tested 
a few times rather than adjust it to the ever- 
changing training needs of the field and trainees 
and administration interests. Another inherent 
need for a specialized training unit is to academize 
the training program by hiring academic teachers, 
and/or by striving for academic recognition of 
the total training program or at least some parts 
of it. The trainee who completed the program 
and who desired to either go or return to a 
university would be given credits for such a 
program. 

This is not to say that the existence of a 
specialized training unit or a cooperation with 
universities or university teachers would not im- 
prove the quality of the training program. Such 
cooperation, however, should leave the training 
unit constantly open to the ever-changing needs 
and priorities of the field of corrections in which 
it is dedicated to serve. 

Administrative behaviour in corrections, like 
any administration behaviour, is often deter- 
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mined by more than one purpose: keeping a 
prisoner waiting to meet a correctional counselor 
has the rational purpose of utilizing to the full 
expensive time of the counselor, avoiding waste 
of his time through waiting. In fact, however, 
this waiting may give the counselee a feeling of 
insignificance. The intake procedures for a new 
prisoner, including undressing for a medical ex- 
amination, taking a shower, change of clothing, 
etc., are all necessary procedures for the orderly 
acceptance of a new prisoner. In addition, these 
and similar procedures produce in the prisoner 
a state of mind conducive to a faster change 
towards his new role; his preprison personality 
is symbolically eliminated and changed into his 
new role. 

In addition to its stated purposes of conveying 
new knowledge and skills to trainees, inservice 
training may serve additional purposes. These 
purposes are often partially hidden from the 
conscious mind of the administrator and can be 
stated as side effects. These ‘‘side effects” are 
often the real purposes of the administration clad 
by the initiator-administrator with a rational pur- 
pose. Their absence may prevent the program 
from being initiated from the beginning, they 
are more centrally located than often acknowl- 
edged. 

When are inservice training programs initiated 
for these “hidden” purposes? One of the major 
indicators for job-related motivation is the eval- 
uation of the program after it has been run and 
its effect on job performance. The total absence 
of such evaluation, or even the absence of any 
“output” evaluation measuring the effect the pro- 
gram had on the performance of the staff, hints 
at hidden purposes. Another indicator—the plan- 
ning of the training program without any care- 
fully prepared ‘‘diagnosis of and need” preceding 
the program. 


Hidden Purposes 


(1) Status of service organization: The exist- 
ence of a well organized inservice training pro- 
gram may enhance the status of the service 
organization. The correctional field, like many 
technological and human behaviour fields, is ex- 
periencing a research and knowledge explosion, 
primarily as the result of academization. Not all 
new knowledge is really new knowledge, while 
not all knowledge is applicable and not all appli- 
cable knowledge is actually applied. The under 
application of applicable knowledge and skills is 


typical to other noncompetitive bureaucracies. 
There low accessibility to new content reflects 
their concern about their internal stability rather 
than their output in the field. On the other hand 
the open admittance of not caring about the new 
development would bring about status loss of the 
correctional service within the broader service 
community as well as within their own service 
staff. 

(2) Staff Morale: The delivery of an inservice 
training program, well delivered in a comfortable 
environment, affects staff morale if the staff feel 
frustrated and “low” from being overworked, 
underpaid and not promotable, or for being torn 
from internal personal clashes and strives. Par- 
ticipating in an intellectually stimulating learn- 
ing experience, physically and emotionally re- 
moved from the day’s work routine, often helps 
members meet and communicate in a relaxed 
atmosphere with each other and with adminis- 
trators. 

(3) Group Cohesiveness: Inservice training 
programs increase the group cohesion among staff 
otherwise engaged in work carried out in isola- 
tion. While prison and training school work is 
always carried out in close proximity of colleagues 
and other staff members, probation and parole 
officers, police officers and detached workers face 
their work situation alone or in a small group. 
Inservice training is a group experience requiring 
the efforts of each individual in the group so 
that the increased group cohesiveness and co- 
operation is hopefully carried over into the post- 
training working relationships. 

(4) Change: An administrator, especially a 
new one, feels a need “‘to do something,” to make 
his entrance into the organization felt. However, 
often he is unable to bring about changes in the 
long established work routine without encounter- 
ing resistance from certain sectors of the agency. 
The launching of an inservice training program 
related to the job but general enough not to 
interfere with the existing routine and balance 
is easily viewed as a good way out. Even though 
such manoeuvering is useful, it may be felt by 
the staff. The response to a sense of having been 
manipulated may be distrust for the adminis- 
trator and cynicism. 


A Service Improvement Orientation in 
Inservice Training Programs 
Fulfilling the hidden purposes may be a wel- 
come byproduct of a training program that is 
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striving to improve delivery of any correctional 
service. It is the latter purpose which gives its 
rationale. Correctional services, like other service 
organizations, should not be compared with com- 
petitive, profit-making organizations. A welfare 
agency, a sanitation department or a university 
are not dependent on their output for existence, 
maintenance and growth to the same degree as 
a store, a factory or an army in war time. The 
readiness to incorporate changes in its operation 
lines when changes seem conducive to improved 
or increased output, will be higher in those organi- 
zations whose output has survival value for the 
organization, even when these changes require 
adaptation and changes of a large section of the 
organization. A welfare agency’s existence does 
not depend to the same degree on the percentage 
of re-established clients, while a prison will not 
close down as a result of the high percentage of 
recidivists. Similarly, a probation department will 
not close down because of its impractical recom- 
mendations to the court, or because of its high 
percentage of probation violations. The main- 
tenance of an internal stability, the avoidance 
of friction and conflict internally and externally 
have a higher significance for its access to finan- 
cial and other resources needed for its main- 
tenance and growth than these factors have for 
competitive organizations. 


Speed of Change 


Organizational and operational changes and 
improvements in inservice organizations in gen- 
eral and correctional services specifically do occur. 
They come, however, relatively slowly as the 
result of changing conceptions in the community, 
or as the result of findings of theoreticians and 
researchers and inservice training results. In 
contrast, a major conflict inside the organization, 
a scandal in which the organization is involved, 
a mass escape from prison, may bring about 
faster and more far-reaching changes and readi- 
ness to overhaul procedures and organizational 
setups than the more low key pressure of re- 
training or evaluation research findings. 

This is not to question the importance of a 
well-designed, well delivered inservice training 
program. Rather it is here suggested that a more 
realistic proportion to the program be given. 

2 The Assessment of Training Needs. See Norman R.F. Maier, three 


of the Appraisal Interviews in Management of Human Resources, 
1964, 311-319. 


Design of an Inservice Training Program 


An inservice training program, geared towards 
improved service delivery, would require the fol- 
lowing steps: 

(a) Assessment of training needs of practi- 
tioners to be trained.? 

(b) Design and establishment of training pro- 
grams. 

(c) Delivery of the program. 

(d) Evaluation of the impact of inservice 
training program on inservice delivery. 

(e) Re-evaluation of 1 and 2 for next steps 
in program if a continuation of the program is 
considered. 

Since inservice training is more targeted to 
the needs of a specific trainee group than the 
program of a professional school is, a job analysis 
is required to ascertain what knowledge and skills 
are needed, and whether the trainee has attitudes 
which might interfere with a successful per- 
formance. 

Not all that is lacking is teachable or trainable. 
The needed knowledge may not exist or may 
require so much preparation that providing it 
is infeasible. Certain attitudes of the staff may 
be so deeply entrenched that they are seen as 
unchangeable, at least within the framework of 
a training program. 

The planner of a training program may obtain 
the basic information concerning the needs of 
the trainees through observation of the staff and 
their performance, through analysis of job de- 
scriptions (if available), through systematic ques- 
tioning of the staff to be trained, and/or form- 
ulating the policy of the service. (Could this list 
also include the questioning of service recipi- 
ents?) 

This process may sound clumsy and time- 
consuming. However, it should be observed that 
time investment prior to the launching of the 
training program may insure positive results. 

(1) The self-reflection of the staff and job 
analysis by the administration may bring to both 
some insight into practice. Certain practices and 
activities which originated in the past were no 
longer functional but were maintained because 
nobody cared to question them, or administrators 
did not keep with latest development on practi- 
tioner level. 

(2) The involvement of administration and 
training consumers may make the planning of 
the program and its operationalization more com- 
plicated. The trainer will not be as free to op- 
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erate in his own territory. However, a training 
program in which both administration and train- 
ing consumer were involved in formulating train- 
ing needs (which does not include training 
method) has more changes to be perceived by 
the organization as something of its own rather 
than being imposed externally. This may have 
significant consequences for the implementation 
of trained knowledge and skills and its incorpora- 
tion into daily practice after completion of the 
training program. 


Trainer and Administrator 


The cooperation between the trainer or training 
program designer and the administrator may re- 
quire overcoming a number of possible difficulties. 
There is some empirical evidence suggesting a 
potential power conflict between the two. From 
the trainer’s viewpoint, the request from the ad- 
ministrator for training content may differ from 
the trainer’s own observation of the training 
needs. Certain last minute requests by the ad- 
ministrator may require the redesign of the train- 
ing program. The trainer may be forced to replan 
the timing of the program (when, how long, 
etc.) and in turn encounter difficulties with the 
teachers available to carry out the program. 

From the point of view of the administrator 
there is some potential resentment towards the 
trainer even when the administrator himself ini- 
tiates the training program. The training pro- 
gram may interfere with the daily routine of 
the organization. In addition, the trainer repre- 
sents a figure of authority to the staff to be 
trained. This may not be totally coordinated with 
the authority of the administrator. Consequently, 
a conflict between professional authority and ad- 
ministrative authority may ensue. Having suc- 
cessfully completed the training program and 
having the trained staff ready to apply some of 
the newly acquired skills and knowledge may 
require certain administrative changes (see later) 
which may easily interfere with the well estab- 
lished routine of the service. 

Training content which leaves the daily routine 
and the organizational structure of the service 
almost unaffected may not be a worthwhile and 
job-related training experience from the outset. 
A few examples of an effective upgrading of 
correctional staff’s job performance and possible 
effects on some administrative aspects follow. 

(1) Probation officers may enlarge their area 
of presentence investigation as a result of a 


training program which brings to their attention 
the idea that “peer interaction” of adolescent 
delinquents is an important factor in explaining 
delinquent behaviour as well as representing an 
important area for probation intervention and 
supervision. It may require direct contact with 
these peers or street corner groups in the evening 
hours or require indirect interference with this 
group through other services in the community 
(street corner workers, a community centre, etc.). 
Such a change may require changes in the work- 
ing hours of probation officers (e.g., evening 
hours in exchange for financial compensation or 
a reduction of day hours) or the reduction of 
the investigation and supervision caseload. 

(2) Training in counseling may bring to the 
attention of the trainees a number of biases 
towards certain groups of counselees. The pref- 
erence or rejection of certain age or ethnic groups 
may require a more professional supervision of 
the trainees after the training program is com- 
pleted or may require change in assigning cases 
to workers who can master their biases. 

(8) Counseling and “reaching out” to nonco- 
operative parolees can be effected through better 
timing of the parole officer’s demands for the 
social adjustment of the parolee by a more realis- 
tically designed goal and by the development of 
a more positive transference, so as to reduce 
the number of parole violation cases. Instead 
of emphasizing a more rejective selection process, 
excluding the noncooperative, the area of com- 
petence of the parole officer would be enlarged. 
This could include an increase in the number of 
difficult cases. It could also require the adminis- 
trator to support his staff in case of community 
criticism as a result of the unexpected increase 
of recidivism among the parolees. 

(4) The development of group counseling in 
prison, probation or parole would require a 
change in criteria for the assignment of cases 
to staff and the allocation of proper office space 
for group counseling. 

Change in the performance pattern of the staff, 
a usual outcome of an effective inservice training 
program, requires corresponding changes in the 
administrative setup of the service. The absence 
of such changes may reduce the practical results 
of such an undertaking to an exercise in futility, 
frustration and failure. Having the training pro- 
gram conducted in relative isolation from the 
administration may make both run smoothly but 
ineffectively. 


After the completion of his training experience, 
the trainee often faces the difficult task of chang- 
ing his professional performance in accordance 
with his newly acquired skills and knowledge. 
The bureaucratic environment in which he op- 
erated prior to the training has not changed 
correspondingly. Some trainees may struggle with 


this environment in order to provide the necessary | 


space to apply the new skills or at least to 
experiment with them so as to make them an 
integral part of his job performance. Some may 
rationalize themselves out of this potential stress 
by neutralizing the new content (“this newly 
learned material is interesting food for thought” ; 
“it is a bit too theoretical and needs some modifi- 
cation,” etc.). In order to reduce the wasting of 
training effects, it is advised to plan training 
programs in such a way that two or more levels 
in the service are engaged in training each on 
subjects related to their job (e.g., probation ad- 
ministrators can be trained in administration, 
probation supervisors can be trained in super- 
visory techniques, probation officers trained in 
investigation or case supervisory methods) .* This 
may bring about a loosening up of over rigid 
procedures which may be conducive to “open up” 
the system for new experimentation.‘ In such 
step-by-step training each level would have as 
one of its assignments the planning of training 
of the next level down. 


Assessment of Training Needs 


For a rational design of an inservice training 
program the following questions may represent 
a guideline: 

(1) What knowledge, skills, and attitudes are 
required from the staff to be able to perform 
on a high level of competence? An analysis of 
the job should be available or should be obtained 
by staff and administration as indicated before. 

(2) Which of these requirements exist among 
the majority of staff? 

(3) What is the discrepancy between the two? 
What knowledge, skill or attitude is lacking? 

(4) What part of the “missing competence” 
is not teachable in an inservice training program, 
for reasons to be spelled out later. 

(5) Reviewing the “teachable” part, in what 
sequence should the content be taught? Taking 
into consideration the priorities requested by the 


3 Yona Cohn: Growing Space Effecting In-Service Training in a 
Welfare Department. Social Work Education Reporter, (1972). 

4 F.T. Malm: Analyzing training needs and results. In Pigors et al. 
(ed). Management of Human Resources (New York: McGraw Hill, 
1964), 299. 
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administration as well as the inherent logic of 
the content, which is required from the method- 


ological point of view of the trainer or training 
designer? 


Guidelines for the Assessment of Training Needs 


(1) What are the functions that the trainee 
must fulfill in the course of work? With whom 
has he contact and what are the major objectives 
of these contacts? Does he have to obtain infor- 
mation, to convey information, or direct people 
or individuals? What are the decisions he has 
to make? What information is required to make 
these decisions adequately? Is this information 
available or has he to obtain this information 
from certain sources? What difficulties is he fre- 
quently encountering in obtaining this informa- 
tion? What skills are required? How does one 
interview unmotivated interviewees? How does 
one lead a committee? What is the proper method 
in writing reports? How and when does one use 
firearms? How does one train inmates the op- 
eration of a machine in a workshop in a voca- 
tional rehabilitation program in prison? What 
personal characteristics most interfere with a 
competent performance of the job? What knowl- 
edge, skills and attitudes are required to perform 
these functions? 

(2) No inservice training program is offered 
to a trainee group which is fulfilling its tasks 
adequately with a degree of competence. What 
functions are adequately fulfilled? 

(3) Certain deficiencies may have surfaced in- 
cidentally. Checking the performance of trainees 
by their supervisors, the staff may have com- 
plained about some difficulties in dealing with 
certain situations. Some negative developments 
in the operation of the organizations are unex- 
plainable unless some deficiencies in the job quali- 
fications of the staff can be seen as responsible 
for these developments in a probation department. 
Other difficulties may arise from recommenda- 
tions for institutionalization and imprisonment, 
an increase of parole violations, and a sudden 
low attendance rate in some vocational or educa- 
tional rehabilitation programs when participa- 
tion is optional. 

(4) Not all lacking qualifications are teachable 
—when the sex ratio of staff causes problems 
such a situation may only gradually change 
through changes in recruitment criteria, problems 
in operation resulting from too much ethnic 
closeness or remoteness between the staff and 
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delinquents, the fact that the staff is aging and 
therefore not flexible enough to respond to the 
dynamics of the work. Certain esoteric person- 
alities among the staff may be able to deal with 
some situations successfully but are unable to 
deal with others, so that they represent a problem 
with which the service has to live as these people 
may have tenure. Some content needed for effec- 
tive work may not be teachable as this content 
does not exist (e.g., reliable prediction formulae 
applicable to individuals, more systematic knowl- 
edge on biochemical factors in crime causation 
and crime treatment, nutrition deficiency and 
criminal behaviour). 

(5) There is a vast array of content available, 
teachable and applicable if indeed this content 
is needed. The following list is not exhaustive 
but is used to illustrate the point. These are 
some skills which may be taught if they are 
missing—sharpening interviewing skills, using 
mechanical recording equipment, the skill needed 
in conducting group sessions with delinquents, in 
conducting committee and team meetings of pro- 
fessionals and staff, the use of arms and other 
police and criminalistic equipment, skill in writing 
reports, e.g., presentence reports to the court. 

There are some knowledge items—new legisla- 
tion in the field relevant to the worker’s job; 
new administrative regulations; psychological and 
sociological knowledge enabling the worker to in- 
terpret observed behaviour correctly, to find con- 
nections between otherwise disconnected pieces 
of behaviour of delinquents, their families, and 
their peers for correct interpretations and for 
comprehensive and suitable presentations in re- 
ports. Other subjects include information on new 
resources in and outside the community which 
could be used on new developments in the field 
from various professional sources such as books, 
periodicals, lectures, courses available in the com- 
munity. 


Delivery of Training Program 


The various forms of staff training are widely 
covered in literature. A number of often under- 
emphasized subjects will be discussed here: 

(1) use of reading material, 

(2) the integration between the old and new 
knowledge, 

(3) segments of teaching parts, 

(4) forms of training, and 

(5) the administrative location of the trainer. 


Use of Reading Material 


(1) The use of reading material is one uni- 
versally applied method. This is the most common 
vehicle to transmit content. Books have affected 
human history, have affected their readers and 
their activities as well as their outlooks and 
emotions. Many professions expect their practi- 
tioners to be able to select their relevant literature 
and to keep their own professional performance 
in accordance with recent research findings pub- 
lished in professional journals. The relatively easy 
way is to communicate complicated content 
through books and journals which encourage the 
use of professional literature as an instrument 
in correction of training. This tendency is often 
reinforced by the trainer and/or training pro- 
grammer, whose academic background makes him 
a member of the “reading culture.” He has the 
experience and capacity to read intelligently and 
to transform selectively ideas absorbed through 
reading into a professional performance. 

This is not necessarily a universal practice in 
corrections. Some professionals and practitioners 
in correctional services are nonreaders and are 
unaccustomed to change professional performance 
as the result of reading. They may do some pro- 
fessional reading, primarily to select references 
to reinforce their own philosophies and basic 
assumptions. However, when theoretical articles, 
research findings or descriptive writings do not 
conform with their own, they look for method- 
ological weaknesses. They may be often more 
comfortable observing new ideas through field 
trips, absorbing new ideas through discussions 
among professions or experts rather than by 
reading. 

This is not to say that reading material should 
not be used, but it should be used selectively. 
We may draw a distinction between research 
material, theoretical material and descriptive lit- 
erature. 

Research findings offer to the reader relatively 
unbiased conclusions. However, many potential 
trainees are not versed in research consumption. 
The researcher has to divide a phenomenon into 
researchable pieces, while the practitioner deals 
with this phenomenon in relation to its environ- 
ment as well as to its more developed internal 
complexity and individual uniqueness. The single 
situation or case is unique; made up of many 
variables, not all covered in the research. Thus, 
the practitioner must be able to make creative 
use of research findings. 
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Theoretical papers tend to be broader in de- 
veloping and using their concepts, connecting by 
producing abstraction issues otherwise discon- 
nected. They are, however, more biased in their 
interpretation of the phenomenon and lack speci- 
ficity in offering intervention methodologies. 

Descriptive literature is concrete both in pre- 
senting the situation as well as how it was 
handled. However, such material may have a 
limited range of generalizality. It develops an 
“apprenticeship” type of learning, in its simplified 
applicability. It can easily be applied incorrectly 
as the underlying philosophy and basic assump- 
tions may not be included in this reading ma- 
terial.® 

(2) No inservice training program comes to 
fill an existing knowledge vacuum. The pretrain- 
ing knowledge may be insufficient, biased or 
wrong. In any case, the trainer who strives for 
change-promoting training has an obligation to 
help the trainee not only to absorb the new but 
to modify the pretraining knowledge or skills. 
Otherwise the trainee may just maintain the 
more accustomed inferior knowledge and skills.® 
(“How did you do it before?” “What if the 
previous approaches could be retained?” “What 
changes would have to be introduced ?’’) 

(3) In the teaching of new content (e.g., new 
legislation, new administrative procedures) the 
presentation of a general overview or underlying 
principles of the content with the intent of later 
providing the details is more easily absorbed. 
Creating a general frame makes it possible to 
have the various details fill out the frame and 
by doing so help to make the frame more compre- 
hensible. 

As to skills—newly acquired skills need im- 
mediate application in the training situation or 
in the field with positive or negative reinforce- 
ments following soon. 

In identifying training content, consideration 
should be given to the fact that the absence of 
the knowledge and skills to be taught is felt by 
the trainee as a deficiency. The purpose of the 
training is to fulfill a need. Such considerations 
may interfere with the smooth and orderly run- 
ning of the training program, as the content 
required by the trainees may require some pre- 
liminary sessions of the program to provide the 


5 G.S. Odiorne: Training by Objectives (New York: Macmillan, 
1970), 217-249. 

® See Pfiffer and Fells, p. 218. 

7 Carl R. Rogers: Carl Rogers on Encounter Groups (New York: 
Harper and Row, 1970). ee 

Edgar H. Schein, W.G. Bermis: Personal Organizational Change 
through Group Methods (New York: John Wiley and Son, 1965). 


basic concepts. The relevance of the new knowl- 
edge and skills to be offered to the trainees may 
make the difference between a rational approach 
to the training program and a more ritualistic 
one. 

(4) With respect to the specificities of offering 
knowledge, skills or affecting some dysfunctional 
attitudes, it should be noted that knowledge may 
be transmitted by lectures, observation trips, 
workshops, symposiums or film presentations pre- 
ceded by an introduction guiding the film observer 
in focussing on relevant features. Such a presen- 
tation could be followed by a discussion of the 
content offered by the film. The audience could 
also be offered collected and selected series of 
taped interviews of experts if for practical reas- 
ons these experts were not available in person. 

Skills are best learned when the learning is 
connected to immediate application, critical eval- 
uation by trainer and colleagues and repeated 
a few times if possible. The need is great for 
responsible and autonomous experimentation with 
newly acquired skills in order to make these skills 
part of their own performance pattern. The 
methods may include role playing, simulated sit- 
uations (what recommendation to make in a pre- 
sentence report to court, “in basket’ exercise 
for administrators, probation officers answering 
emergency phone calls from parents, teachers or 
youngsters using “hot line” techniques). 

Changing attitudes by inservice training pro- 
grams requires a delicate touch. Some may be 
of such intimate character that they should be 
dealt with primarily in individual supervisory 
sessions. A free discussion on the existence of 
dysfunctional attitudes could be helpful if the 
group of trainees is mutually acceptive and sup- 
portive. While sensitivity training (‘““T” groups)‘ 
may help to increase self-awareness and aware- 
ness of individual “blind spots” in the perceptions 
of self and others it may also have some dis- 
advantages. Participants of such training pro- 
grams who feel vulnerable and insecure may be 
hurt emotionally or just change their defenses 
if such a program is imposed upon them by the 
trainer. It may also have the potential for damage 
or ineffectiveness as participants have to continue 
working in physical proximity after the training 
program is over. . 

Some attitudes may be changed through absorp- 
tion of new knowledge. The practitioner who 
familiarizes himself with the life style of a par- 
ticular ethnic group may change his discrimina- 
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tory attitude as the result of increased knowledge 
about this group. Visits, reading or lectures may 
help to explain otherwise incomprehensible be- 
haviour when seen in a broader framework. 


The Administrative Location of the Trainer 


(5) Training programmers have to select the 
individual teachers from either inside or outside 
the organization. This selection is important as 
the programmer often has more influence in se- 
lecting the teacher than in selecting the content 
the teacher is to present and the method the 
teacher is going to use. Many experienced teachers 
have a given number of lectures they are ready 
to offer with relatively minor modifications and 
adjustments to a given situation. 

Trainers are frequently limited in their selec- 
tions of training staff for a number of personal 
and public relations considerations. The trainees 
may easily become aware how they are used for 
purposes other than being trained. Being in- 
volved in a training program may enhance the 
trainer’s prestige, the organization’s status or the 
teacher’s status with only secondary attention 
given to obtaining the rational training purposes. 

A training programmer who is a worker in 
the trainee unit has certain advantages over a 
programmer from outside. The content is job- 
related and it does not need much adaptation to 
be used. On the other hand, it may possibly cause 
a role confusion. The content itself may suffer 
from professional selectivity, and the “blind spot” 
common to practitioners operating within a given 
frame of mind may be transmitted to the trainees. 

Teachers from outside on the other hand like 
professionals from related disciplines such as 
judges, psychiatrists, psychologists and university 
professors, come with a clearly defined role. The 
temporariness of his involvement prevents him 
from being a threat to trainees, or administration, 
who would otherwise mobilize their defenses to 
maintain their ground. This may permit an ob- 
jective evaluation of the content offered. On the 
other hand, their presentation may be too remote 
to be applied, or may require too many modifica- 
tions, or may be applicable in a rather limited 
number of situations. It is up to the training 
programmer to make the decision in a given 
situation. 


Evaluation of Training Programs 


Correctional services are not the only services 


8 Suchman: Evaluative Research (New York: Russell Sage Founda- 
tion, 1967). 


which fail to evaluate training programs as part 
of their day-by-day operations. Many service or- 
ganizations whose existence is not dependent on 
the outcome of their operations and who are more 
threatened by internal conflicts assign few re- 
sources to evaluation of their output. The lack 
of routine evaluation procedures in correctional 
services stems from a variety of objective and 
subjective causes: the chronic lack of financial 
and personnel resources, an unclear definition of 
corrections objectives in the various services and 
organizations, and the damage a negative outcome 
may cause on the public image of the service of 
which most of its existence and growth is de- 
pendent. This attitude, however, should not trans- 
fer to the training. 

Evaluative research may be conducted to verify 
whether or not the training program brought 
about the desired change in the required intensity 
and direction. This would help formulate future 
training programs if the objective had not been 
achieved. 

Evaluative research should distinguish between 
training efficiency and training effectiveness. The 
former would deal with the operation of the train- 
ing program, its orderly conduct, attendance 
rates, grades achieved by trainees in the various 
subjects taught. Training effectiveness relates to 
the question of how far the obtained achieve- 
ments changed the performance pattern in the 
desired direction (e.g., probation, or in the super- 
visory group, a lower violation rate with a pro- 
bationer group, judges processing delinquents into 
the different alternatives offered by the law which 
brought a lower recidivism rate, prisons and in- 
stitutions dealing with a similar population as 
before but with a lower recidivism rate, parole 
officers with a lower violation rate, etc.). 

Evaluation research may be on a formal level,® 
using objective data and sophisticated statistical 
procedure. While such a research may be money 
and time-consuming, it would permit a wide range 
of comparisons, e.g., with the same unit at a later 
stage or with similarly evaluated units at differ- 
ent places or even different countries. 

Any formal evaluation requires quantification 
of qualitative material on intervention outcome 
which may require more elaborate recording pro- 
cedures in the service. This may add an unwel- 
come increase in paperwork for workers, espe- 
cially because they already have for a variety 
of reasons too much recording to do. 

There are a number of less formal and less 
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reliable variables which would indicate the impact 
of the training experience on correctional per- 
formance: trends toward change in the recom- 
mendation criteria of probation officers, probation 
officers agreeing to take a more difficult group 
of delinquents under their supervisory care. It 
should however be kept in mind that such evalua- 
tion outcomes may easily become biased as the 
result of vested interests of the trainer or the 
administration of the trainees. Conducting this 
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evaluation as an external researcher may increase 
the objectivity and at the same time increase 
communication barriers and resistence. A job- 
directed inservice training program is expected 
to offer to the trainees of the corrections service 
better ways in performing their task. Such train- 
ing program may in addition by the rationality 
and purposefullness in which it is conducted con- 
vey a message to the correctional service which 
transcends beyond the mere context it delivered. 


Case Planning in the Probation 
Supervision Process 


By AL HAVENSTRITE 
Chief Probation Officer, U.S. District Court, Dallas, Texas 


HE HISTORY of probation services in the 
[Toa two decades is characterized by a con- 

flict between emphasis on presentence in- 
vestigations and other work for the court and 
supervision of those persons released to the com- 
munity. Some experts have advocated, and many 
states practice, separating probation and parole 
into separate agencies because they feel that when 
court work and supervision coexist, supervision 
always receives less attention. In the Federal 
system parole and probation supervision are both 
handled by the probation officer. Comments made 
here with reference to supervision apply to both 
probationers and parolees. 

Most jurisdictions have some statutory defini- 
tion of what is meant by probation supervision. 
Title 18, United States Code, Section 3655, sets 
forth the specific statutory responsibilities for a 
United States probation officer. A portion of that 
statute reads: “He shall keep informed concern- 
ing the conduct and condition of each probationer 
under his supervision and shall report thereon to 
the court placing such person on probation. He 
shall use all suitable methods not inconsistent with 
the conditions imposed by the court to aid pro- 
bationers and to bring about improvements in 
their conduct and condition.” (emphasis added) 
It is to this responsibility that this article points. 
I hypothesize here that: (1) Supervision of per- 
sons on probation and parole is a responsibility 
equal in importance to the court work of the 
probation officer, and (2) careful planning is 


essential if supervision of probationers is to be 
effective. 

The purpose of an emphasis on supervision 
planning is to help the client improve his social 
adjustment during the period of supervision and 
hopefully throughout the remainder of his life. 
It is based upon the premise that: 

(1) A probation officer can serve as an agent 
of change in the life of a probationer. 

(2) While a voluntary commitment to program 
participation is most desirable, coercive casework 
can be successful. 

There is much dispute among professionals as 
to the value of coercive casework. No one would 
deny that most clients who enter programs vol- 
untarily are more highly motivated than persons 
placed in programs somewhat against their will. 
This article is written, however, based on the 
premise that: (1) Voluntary participation is pre- 
ferable; (2) coercive casework can and does 
work with some people; and (3) even in those 
instances where the client is uncooperative and 
the probation officer feels the client will not 
follow through, good supervision planning should 
be attempted. 


Setting Goals and Action Steps 


Good supervision planning is a five-step pro- 
cess: analyzing the problems of the clients, es- 
tablishing goals to address these problems, as- 
signing priorities to these goals, and designing 
action steps to reach the goals within a given 
time frame. Assessing the needs of the client is 
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the diagnostic or evaluative portion of the super- 
vision plan. Many resist adaptation of the so- 
called medical model in this evaluation process. 
Evaluation is simply an examination of the 
strengths and liabilities of the client as deter- 
mined by, hopefully, the probation officer and 
client working together. The writer has no prob- 
lem with the medical model. The probation officer, 
through experience and training, has a significant 
level of expertise in making judgments as to 
the relationship between certain psychological, 
social, and environmental characteristics and the 
likelihood of poor adjustment in the community. 

Once the probation officer and the client agree 
on what problems exist, the second step in super- 
vision planning is the establishment of goals. 
What do we want to accomplish? As used here 
the goal is the end result desired within a given 
period of time. Goals should be measurable and 
verifiable. They should be realistic and attainable. 
While an analysis of the problems of a given 
client may indicate a large number of goals 
which could be pursued, effective practice indi- 
cates that most clients can cope with only one 
or two goals at a time. Weighing them down 
with a lengthy list of goals is frequently self- 
defeating. The probation officer and the client 
should reach an agreement as to the priority of 
the goals defined. 

The difficulty with this problem-goal directed 
approach to supervision planning is that many 
times a client cannot be held responsible for not 
reaching a given goal. Sometimes his failure to 
achieve the set goal is beyond his control. Suppose 
for instance, a client enrolls in a GED program 
which is cancelled through no fault of the client. 
If the goal was to obtain a GED within 90 days 
and the class will not be conducted, the client 
cannot be held responsible for not having reached 
the goal. Similarly, suppose a goal is set to 
obtain regular employment within 4 weeks. If 
the unemployment rate is in the 10 percent range, 
as it is in some places at times, it may be difficult 
for the client to obtain suitable employment. This 
introduces the third element of supervision plan- 
ning—action steps. 

Action steps are those things done in order 
to reach the goal. Action steps are always under 
the person’s control and he can be held account- 
able for not carrying out action steps. Action 
steps are the specific steps necessary to achieve 
a goal. It is how you get “there” from “here.” 
It is the “what” and “when” of action toward 
goal attainment. 


PROBLEM 


Client drinks to excess frequently and has 
several arrests related to alcohol abuse. 


GOAL 


Discontinue alcohol abuse within 6 months. 


ACTION STEPS 


1. Begin attending Alcoholics Anonymous im- 
mediately. 

2. Attend a minimum of twice per week. 

3. Meet with the probation officer every 2 
weeks for individual counseling. 


FIGURE 1 


The concept of action steps can apply both to 
the client and the probation officer. Figure 1 
illustrates the application of these principles to 
the problem of alcohol abuse. The goal is to stop 
alcohol abuse within 6 months. The action steps 
on the part of the client might include attending 
AA, attending group and individual counseling, 
seeing a doctor and using antibuse, or simply 
abstaining from the use of alcohol. Any or all 
of these action steps might be agreed upon be- 
tween the probation officer and the client as being 
the responsibility of the client. 

The action steps for the probation officer, how- 
ever, would be different. These might include 
any of the following: (1) Provide the client 
with a schedule of Alcoholics Anonymous meet- 
ings during the first week of supervision; (2) 
enroll the client in a group counseling class; 
(3) provide the client with the name of a doctor 
who uses antibuse in his treatment and help 
him set an appointment; (4) spend 30 minutes 
per week counseling the defendant in the area of 
the abuse of alcohol. 

In practice the action step of the client becomes 
the goal of the probation officer. In other words, 
the action step of the probation officer is that 
which the probation officer will do to get the 
client to carry out his action steps. 

Experience has shown that it is necessary to 
add to the concept of action steps by adding 
time frames. In the illustration above, the action 
step for the probation officer might be: “Provide 
the client with the name of a doctor who uses 
antibuse in his treatment within the first 2 weeks 
of supervision.” Action steps, like goals, should 
be measurable, verifiable, realistic, and attainable. 
Emphasis on action steps as opposed to emphasis 
on the problem and/or the goal bears results 
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Supervision 
Date Level 


OFFICER-CLIENT WORKSHEET 


Name: 


Family 
Marital 
Residential 
Leisure-Time 
Education 
Financial 


Problems 
Assessment 
Yes No 


Priority 


Employment 
Physical Health 
Mental/ Emotional 
Narcotics 

Alcohol 


Problems 
Assessment 


Yes No 


Priority 


Problem & Goals 


Defined: 


Officer Action Steps 


Status & Results 


Problem: 


Goal: 


Date Set: 


Problem: 


Goal: 


Date Set: 


Problem: 


Goal: 


Date Set: 


Officer: 


Date: 


Client: 


Date: 


FIGURE 2 
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because it requires something of both the proba- 
tion officer and the probationer. 

Figure 2 illustrates a method of putting the 
planning process on paper. This format provides 
for a quick summary and a rating of the level 
of need. The goals set and action steps necessary 
to move toward the goals can be seen at a 
glance. Finally, the format provides for a periodic 
review of the plan. In this format it is the pro- 
bation officer’s action steps which are enumerated. 
Because of the motivation or lack of same on 
the part of the client, the probation officer cannot 
be held responsible if the client fails to carry 
out his action steps. The client’s file should reflect 
those action steps which are the responsibility 
of the probation officer and are within his control. 


Evaluating the Client 


One would not think that a probation officer 
would need a reminder that to properly design 
a supervision plan, all relevant background ma- 
terial should be studied. Experience, however, 
shows that is not the case. Large caseloads, the 
press of other duties, and a lack of accountability 
standards results, many times, in supervision of 
the case beginning without any real considera- 
tion of the written material which has been 
prepared at considerable expense and effort. In 
probation cases most officers have benefit of a 
presentence investigation and report. In juris- 
dictions where bail investigations and/or super- 
vision are available, reports of the pretrial serv- 
ices officer should be scrutinized. In parole cases 
institutional material and the results of the pre- 
release investigation interviews should be taken 
into consideration. Figure 3 illustrates the se- 
quence suggested. 

In all cases, the initial interviews with the 
client should be conducted with the thought in 
mind of correlating personal impressions gained 
by the interviewer and the results of the study 
of the written material. A proper evaluation of 
what has gone before leads to a coordination 
of effort and brings continuity to the criminal 
justice process. How many times has a parolee 
observed the efforts of his parole officer, which 
seemingly ignored all that had gone on before. 
The client is left to wonder if anything he had 
attempted to do for himself in the institution 
was really worthwhile in the eyes of his parole 
officer. The same feeling might be had by a 
probationer who goes through an extensive period 
of presentence investigation and then observes 
his probation officer totally ignore anything that 


the probationer may have contributed to that 
report. 

A systematic approach to evaluating the client 
should be developed. Any number of methods 
can be used. In fact, the only system that will 
not work is no system. Figure 4, developed for 
use in the probation office of the U.S. District 
Court, Northern District of Texas, lists 10 life 
adjustment areas for consideration. Under each 
subheading minimum and optimum levels of ob- 
tainment are suggested. These are not all in- 
clusive. Many others could be suggested. It is 
felt, however, that the minimum goals should be 
considered in each case when (1) there is suffi- 
cient time under supervision to make the achieve- 
ment of these goals possible, and (2) the physical 
and emotional health of the client are such that 
achievement of these limited goals is possible. 
Note that some of the minimum goals are re- 
quirements of the probation or parole rules. 

Optimum goals are suggested for those clients 
who are more motivated and who make progress 
during the period of supervision. The value of 
this systematized approach lies in the fact that 
with every client some thought is given to each 
of the life adjustment areas. 

To illustrate this concept, take the residential 
section. The minimum goals suggest that during 
a period of probation or parole supervision, the 
probation officer could consider the following 
three items as minimum goals: (1) housing suited 
to basic needs within financial means; (2) that 
the client establish a pattern of paying rent on 
time, and (3) if the client is living in public 
housing, that he meet the legal requirements for 
public housing assistance. Neither item 1 or item 
2 are directly related to the possibility of the 
client’s being in violation of the conditions of 
his probation. Item 3, since it is against the law 
to violate the requirements, might be in and of 
itself a violation of probation. The point is, it 
is felt that these three are the minimum goals, 
in the residential area, toward which clients 
should be encouraged to strive during a period 
of probation or parole supervision. 

For the more motivated individual, the goals 
suggested under optimum goals are appropriate 
for consideration. These include: (1) reside out- 
side a poverty area; (2) stable residential pat- 
tern; and (3) home ownership. These goals are 
worthy but not necessary to the achieving of suc- 
cess on probation or parole. Note that the mini- 
mum and optimum goals suggest, in some instan- 
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SUPERVISION GOALS 


*Indicates these goals are required by rules of probation or parole. 


MINIMUM 


OPTIMUM 


FAMILY 
1. Residing in an appropriate family arrangement. 


. Harmonious relationship with immediate family. 


MARITAL 

1. Divorce proceedings initiated where appropriate. 
2. Child support requirements fulfilled. 

3. Spouse a law-abiding citizen. 


. Legally married. 
. Harmonious marital situation. 


RESIDENTIAL 

1. Housing suited to basic needs within financial 
means. 

2. Current with rent payments. 

3. Public housing assistance meets legal require- 
ments. 


. Reside outside poverty areas. 


. Stable residential pattern. 
. Home ownership. 


EDUCATION 
1. Client able to read and write. 


. GED or high school diploma. 
. Appropriate vocational training. 
. College or community college if deemed appro- 


priate. 


LEISURE TIME 

*1. Associate with reputable groups. 
*2. Maintain reasonable hours. 

*3. Participate in law-abiding activities. 


. Participation in group activities—clubs, churches, 


teams or organizations. 


. Interest in a hobby (anything more substantive 


than “watching TV”). 


EMPLOYMENT 
*1. Work regularly at a lawful occupation. 


. Acquire a vocational skill and be regularly em- 


ployed. 


. Achieve job stability. 


FINANCIAL 

1. Self-supporting. 

2. Current with obligations. 
*3. Supporting any dependents. 


. Saving money. 
. Budgeting his income. 


MENTAL & EMOTIONAL 
1. Psychiatric treatment if indicated. 


. Stable emotional health with emphasis on: (a) 


improved self-image and (b) improved attitude 
toward authority. 


NARCOTICS 

1. Participation in drug treatment program where 
indicated. 

*2. Drug free. 


. Participation in a “drug free” treatment program 


where indicated. 


ALCOHOL 
1. Participation in a program for alcoholics and/or 
problem drinker where indicated. 
*2. Not drinking to excess. 


. Free of alcohol use. 
. Encourage spouse’s participation in alcohol treat- 


ment program, where indicated. 


FIGURE 4 
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ces, a progression. By following the systematic 
evaluation of each client, suggested in Figure 4, 
the probation officer will have considered the min- 
imum and optimum goals in each of the life 
adjustment areas. 

While all of the life adjustment areas are of 
importance and should be considered, certain of 
the life adjustment areas should be considered 
first. A client can work on only so many things 
at once. While there might be six different areas 
where he has problems, the probation officer 
should choose the one or two most important 
areas for initial efforts. The residential and em- 
ployment areas for most clients are essential 
initial considerations. If the client has housing 
suited to his basic needs within his financial 
means and has regular employment at a lawful 
occupation, consideration can be given to other 
goals as well as reaching a higher level of achieve- 
ment in the area of residential and vocational 
adjustment. In other cases, narcotics and alcohol 
problems would have to receive first attention. 
As minimum goals are reached in these areas 
consideration can be given to other areas of 
adjustment or higher goals set in the same ad- 
justment area. 


Client Involvement 


No amount of effort on the part of the pro- 
bation officer will achieve the results that can 
be achieved when the client has a strong involve- 
ment in the preparation and implementation of 
the supervision plan. Involvement of the client 
is critical to good supervision planning. For this 
reason preliminary efforts at developing a plan 
should be simply that, preliminary. It will usually 
take two or more sessions with the client to 
properly gain the degree of involvement of the 
client that is desirable. More will be said later 
about the progress of a supervision plan from 
the initial stages to its logical conclusion. 

There are different ways to view the involve- 
ment of the client and the necessity of a super- 
vision plan. The easiest way to implement super- 
vision plans and probably the least effective is 
for the probation officer to simply make judg- 
ments and impose these on the client. While 
the probation officer has the authority to do so, 
this type of autocratic supervision leaves much 
to be desired. The second method, and probably 
the best method, would be for the client to totally 
determine on his own what he would like to ac- 
complish during the period of supervision. When- 
ever possible, the probation officer should en- 


courage the client to make these decisions but 
experience has shown that few clients have the 
introspection and motivation which is necessary 
to do this effectively. This leads to the third 
and most frequently used method of determining 
the content of the supervision plan; the plan 
is worked out between the probation officer and 
the client. 

In a training session on supervision planning, 
an experienced probation officer asked, “What 
does your judge think of your getting involved 
in areas of life adjustment which are not defined 
by the probation rules?” He had reference to 
such matters as concern over a stable residential 
pattern or residence outside poverty areas. One 
could certainly make a case for the position that 
a probation officer has no function other than 
doing what he can to insure that the client obeys 
the probation rules and thus the law. 

Should the probation officer be concerned about 
those life adjustment areas which cannot be 
shown to be directly related to criminal activity? 
It is not only desirable but necessary that the 
probation officer go deeper with his clients than 
just a concern for their behavior which can be 
shown to have a direct and close relationship 
to future criminal behavior. Life is not lived 
in a vacuum and pressures on clients who happen 
to be under probation supervision are no different 
than the pressures on the general population. 
Anything which the probation officer can do to 
relieve stress on the probationer is of benefit 
to the probationer, the court, and ultimately to 
the community against whom the defender is 
charged with having committed his crime. 

Another might argue that requiring the client 
to become involved in planning for the period 
of probation supervision creates stress. This may 
be true, but the skillful probation officer can help 
the client deal with this pressure. It is the nega- 
tive pressures of unresolved problems at which 
good supervision planning is directed. 


Review and Update 


One of the common mistakes in supervision 
planning is the view that it is an item for con- 
sideration during the initial stages of supervision 
only. The truth is, without proper review and 
update little is really accomplished by establish- 
ing an initial supervision plan. The following 
should be continually on the mind of the probation 
officer as he meets with his clients and mentally 
evaluates their progress: 
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(1) How well has the client carried out his 
action steps? 

(2) What has the probation officer done to 
assist the offender to reach his goals? 

(3) What actual progress has been made to- 
ward goal attainment? 

(4) Are the initial goals still appropriate? 
What modifications are necessary? 

(5) Are time frames being met? 

(6) Have the special conditions imposed by 
the court or Parole Commission been met? If 
not, what is being done to fulfill these conditions? 

The probation officer should establish a sys- 
tematic method of reviewing and updating his 
case plans. Some may want to establish fixed 
time frames for review. Others may want to 
have the file available when officer-client contacts 
are made so that changes and updates can be 
made routinely. Figure 5 illustrates a planning 
and assessment flow sheet which is related to 
case movement rather than time or other organi- 
zational factors. It is for a probation case and 
would need to be adjusted only by inserting the 
institution between the presentence investigation 
and initial stages of supervision to be applicable 
to parole cases. 

Goal setting at the pretrial release stage is 
somewhat limited but should be considered. It 
could be that the recommended treatment plan 
would be the difference between the court official 
releasing the person on bond and continuing them 
in custody. Certainly, at the presentence investi- 
gation stage a treatment plan must be considered. 
If probation is a recommendation, such recom- 
mendation should be based upon an evaluation 
of the needs of the client and what is available 
in the area of a treatment program. 

Supervision planning in the initial stages of 
supervision is simply that, the initial stage of 
supervision planning. Reevaluations of the super- 
vision plan can be routinely done at the time of 
changes in supervision level, at the time of the 
minor violations, and finally, prior to any early 
termination decisions. What is suggested is that 
the supervision plan and accomplishments should 
be the primary instrument evaluated at the time 
of changes in supervision level, consideration of 
what to do about minor violations, and considera- 
tion for early termination. The supervision plan 
becomes the major working document in the 
client’s file. 

Frequently, probation officers determine that a 
client has no problems which need to be addressed 


during the period of supervision. In those cases 
the court might better use unsupervised proba- 
tion. The time of the probation officer should 
not be wasted supervising people who have no 
definable personal needs unless that individual is 
adjudged by the court or the probation officer 
to be a threat to the community as in organized 
crime cases, major white collar offenders, etc. 
In these cases, supervision is nothing more than 
surveillance and the probation officer should ac- 
knowledge that fact. In that case surveiilance is 
the plan of supervision. 

Likewise, an individual may have areas of his 
life adjustment which demand his attention dur- 
ing the early period of supervision but which 
are taken care of well before the end of the 
supervision period. Suppose a person is placed 
on probation who is in a marital situation leading 
to a divorce. Once the client is out of the situation 
and is observed to begin an acceptance of his 
new status, the probation officer may have no 
other areas in which he feels the client needs 
help. This should simply be acknowledged and 
consideration should be given to changing the 
case to unsupervised probation. Again, the case 
decision is made by evaluating the needs of the 
client, examining the goals set and evaluating 
the degree to which the client achieved these 
goals. 


Systems Analysis 


Another valuable use of good planning is in 
analyses of the overall activities of a probation 
officer. A list of all the identified individual needs 
of persons on a given caseload provides a good 
overview of resources needed. Further, the pro- 
bation officer can determine which needs he can 
meet through his own efforts and which must 
be met through the use of referral resources. 
Such a study of his caseload and the needs of 
the persons under supervision may identify for 
the probation officer certain areas where the needs 
cannot be met with the available resources in 
the community. This means, then, of necessity 
the probation officer will have to provide the 
resource if it is to be available to his clients. If 
a probation officer sees himself as only a broker 
of services then the overall effectiveness of the 
probation department is almost totally dependent 
upon the availability of resources in the com- 
munity. Experience has shown that no community 
is so fully staffed with the necessary resources 
as to eliminate the necessity of the probation 


i 

: 
> 

= 
> e 
4 


66 FEDERAL PROBATION 


officer being involved in at least some of the 
treatment programs. 

Similarly, administrators can use these analyti- 
cal summaries of individual caseloads and com- 
bine them for an overall evaluation of the needs 
of the clients in a probation department. This 
might lead to the matching of clients with par- 
ticular needs with probation officers who are qual- 
ified to meet those particular needs. For instance, 
if a number of clients are found to need help 
in budgeting their income, one probation officer 
might be assigned to establish some type of group 
situation in which the art of budgeting income 
could be taught to a number of clients at one 
time. Similarly, if a large number of clients are 
found to be unemployed and community resources 
are not meeting the needs, the administrator 
might want to consider setting up a specialized 
unit within the department to work with the 
chronically unemployed. 


Value of Good Supervision Planning 
Assets for the Client 


Good supervision planning will: (1) involve the 
client in planning his future; (2) broaden the 
area of concern from just those outlined in the 
probation rules; and (3) insure greater continuity 
of effort through all phases of the corrections 
process. 


Assets for the Probation Officer 


Good supervision planning will: (1) improve 
the probation officer’s knowledge of the client’s 
background; (2) cause contacts with the client 
to be more goal directed; (3) force the probation 
officer to make better use of community resources ; 
and (4) lead to more purposeful case contacts 


which will provide a more economical utilization 
of the probation officer’s time and related ex- 
penses. 


Assets for the Probation Department 


Good supervision planning will: (1) demand 
continuity of effort in supervision; (2) permit 
better evaluation of the work of the probation 
officer; and (3) provide a vehicle for determining 
the treatment needs of the department. 


Summary 


Supervision of persons placed on probation and 
parole requires careful planning. The supervision 
plan should address the following: 

(1) Assess needs of the client. 

(2) Develop goals related to the needs assess- 
ment. 

(3) Establish priorities for consideration of 
these goals. 

(4) Develop action steps to accomplish these 
goals. 

(5) Establish time frames to structure the 
action steps. 

Once this is accomplished, periodic review and 
updating of the plan will result in the case plan 
being the major working document of the case 
file. 

Failure to do good case planning results in 
the probation officer reacting rather than acting. 
Like a spider moving toward whatever may have 
become enmeshed in the web, many probation 
officers busy themselves handling crisis situations. 
If you don’t know where you are going, any old 
route will do. With careful supervision planning 
the client and the probation officer can chart a 
road to successful living on the part of the client. 


LINE OFFICER is only as good as his or her actions to facilitate change with 

clients under supervision. A first line supervisor is only as good as his or 
her actions to facilitate the officer’s ability to effect those changes, and so on 
up the table of organization. Ultimately, the worth of a probation operation 
as a service can only, and should, be evaluated on its readily observable efforts 
at facilitating the accomplishment of its stated goals. Those that make a 
concerted effort to reduce administrative barriers in the path of this direction 
are, at least, increasing the probability that they will succeed. 


—DANIEL L. RANDOLPH 


Looking at the Law 


By Jupp D. KUTCHER 


REGISTRATION STATUTES 


Our office has been asked about the constitutionality 
of a state statute requiring persons convicted of a felony 
more than twice to register with the local sheriff’s 
department. Our research indicates that such statutes are 
constitutional. 

It has been held unconstitutional to punish, under a 
registration statute, a person whose failure to register 
is completely because of his being unaware of the require- 
ment. See Lambert v. California, 355 U.S. 225 (1958). 
But a registration statute is not unconstitutional as 
applied to a former felon who is aware of his duty to 
register. 21 Am. Jur. 2d Criminal Law § 625 n. 65 (1965) ; 
Atteberry v. State, 84 Nev. 218, 488 P.2d 789. Thus in 
a criminal prosecution for failure to register, a proba- 
tioner would have to prove that he was unaware of the 
registration statute in order to avoid conviction. That 
fact might be difficult to prove. So we recommend that 
you inform all persons under your supervision to comply 
with registration statutes. 


Escrow OR CHARITY FUNDS 


From time to time we receive inquiries about whether 
a district court possesses the authority to divert money, 
paid by a probationer under a special condition of proba- 
tion, into an escrow account for various probation-related 
services. 

If the special condition is considered a fine, two 
problems exist. First, payment of the fine to the fund 
must meet the usual standard that a probation condition 
must be reasonably related to the probationer’s rehabili- 
tation or the protection of the public. See United States 
v. Consuela-Gonzalez, 521 F.2d 259 (9th Cir. 1975). It 
may be hard to idertify a reasonable nexus between the 
probationer’s offense and payment of a fine into an escrow 
fund. Second, a court must cover all monies received by 
it into the Treasury. 31 U.S.C. § 484 (1976). Depositing 
money received as a fine into an escrow account would 
directly conflict with the statutory obligation of section 
484, 

If the special condition directing the probationer to 
make payments to an escrow account is considered 
“restitution,” it would be invalid. A court’s escrow 
account would not be a proper “aggrieved party,” because 
the account’s recipients would not have been directly 
injured by the probationer’s offense. See Clovis Retail 
Liquor Dealers Trade Assoc. v. United States, 540 F.2d 
1389 (10th Cir. 1976). For the above reasons, the validity 
of an escrow account is questionable. 


DISCLOSURE OF JUVENILE RECORDS 


Disclosure of juvenile records under the Federal Juve- 
nile Act, 18 U.S.C. § 5032 et seq. is a subject rarely, 
if ever, discussed in case law. Yet, numerous questions 
arise about it that are not answered by merely reading 
the language of the governing statute, section 5038 of 
title 18. Two fundamental considerations are (1) the 
sentencing court’s responsibility for maintaining the con- 
fidentiality of these records and (2) the extent to which 
a juvenile may waive the protective provisions to permit 
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release of favorable information from his juvenile records. 

Section 5038 specifically requires “the court” to safe- 
guard and seal a juvenile’s records. Section 5038(a) 
authorizes the court to permit disclosure with respect 
to six exceptions: 


(1) inquiries received from another court of law; 

(2) inquiries from an agency preparing a presen- 
tence report for another court; 

(3) inquiries from law enforcement agencies where 
the oe get for information is related to the investiga- 
tion of a crime of a position within that agency; 

(4) inquiries, in writing, from the director of a 
treatment agency or the director of a facility to which 
the juvenile has been committed by the court; 

(5) inquiries from an agency considering the person 
for a position immediately and directly affecting the 
national security; and 


(6) inquiries from any victim of such juvenile de- 
linquency, or if the victim is deceased from the im- 
mediate family of such victim, related to the final 
disposition of such juvenile by the court in accordance 
with section 5037. 

Thus the court must determine whether a specific 
request for juvenile information falls within one of the 
excepted circumstances, 

In our view, the statute contemplates a separate court 
order for each disclosure exception. Consequently, a pro- 
cedure whereby a court issues a general order authorizing 
probation officers to release juvenile information when 
they determine it appropriate would not comport with 
section 5038. 

Besides the limited instances of disclosure expressly 
set forth in section 5038(a), it appears reasonable to 
read section 5038 to permit implicitly a sentencing court 
to allow disclosure if the juvenile waives the confidentiality 
of the statute with respect to particular information in 
his file. Consistent with the statute’s provisions for 
counsel, a juvenile’s waiver should be accompanied by 
the written approval of his attorney, parent, or guardian. 

A juvenile waiver appears appropriate in two types of 
circumstances: 


(1) release of juvenile information to research treat- 
ment facilities prior to the commitment of the juvenile; 
and 


(2) release of such information to an employer where 
disclosure would enhance the juvenile’s job opportunities. 
The Act expressly authorizes a probation officer to 

share juvenile information with research facilities after 
the time the juvenile is “commited.” 18 U.S.C. § 5038 
(a) (4). But the Act fails to expressly authorize a similar 
release for treatment purposes prior to commitment. Re- 
lease of such information prior to commitment appears 
quite compatible with the protective intent of section 
5038. So a juvenile’s waiver for this purpose would pose 
no conflict with the intent of section 5038. 

Section 5038 expressly bars employment-type disclosure 
except for certain instances, e.g., for law enforcement 
agencies for employment related to a position with the 
agency (section 5038(a)(3)); or an agency considering 
employing a person in a position affecting national 
security. For example, disclosure of juvenile records to 
a United States Army recruiter would probably be im- 
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proper since the intent of the Act is to enhance the 
juvenile’s chances for employment, and such a disclosure 
would probably hurt his chances of getting into the 
Army. However, a juvenile should be allowed to request 
disclosure to an employer, including the United States 
Army, where he concludes that the disclosure would 
improve his chances of securing a job. 

Where a court permits a waiver, the juvenile should not 
be able to pick and choose among the favorable and 
unfavorable aspects of his record to the extent that the 
employer might be misled. A juvenile waiver for dis- 
closure should include the release of sufficient information 
to apprise the employer fairly. 

A final point involves the question of a probation 
officer’s legal responsibility for disclosing juvenile infor- 
mation to an employer in situations where the officer 
believes a serious physical or financial risk may exist 
as a direct result of the employment. See e.g., Reiser v. 
District of Columbia, 563 F.2d (D.C. Cir.) vacated, 
reh. en bane (1977); Johnson v. State, 73 Cal. Rptr. 
232, 447 P.2d 352 (Sup. Ct. 1968). Unlike the legal 
responsibility normally applying to employment of ex- 
offenders, the Act’s express prohibition against disclosure 
would appear to impose a ministerial obligation on the 
part of a probation officer not to disclose juvenile infor- 
mation in this type of circumstance. The statutory 
obligation would relieve the officer of any legal responsi- 
bility to third parties; however, the officer should still 
inform the court of the possible problem and take what- 
ever other steps he can to minimize the foreseeable risk, 
such as prohibiting the juvenile from securing certain 
kinds of employment or increasing the degree of the 
juvenile’s supervision. 


MISCELLANEOUS CASES 


PROBATION REVOCATION; COUNSEL 


In the course of evaluating whether a probationer had 
effective representation of counsel, the Fifth Circuit noted 
that “there is no [absolute] right to counsel at a probation 
revocation hearing, although due process may require that 
an attorney be appointed in a particular case.” Jones v. 
Wainwright, 604 F.2d 414 (5th Cir. 1979). 


PROBATION REVOCATION; WITNESSES 


Where a parolee is revocated entirely on the basis of 
an association with known criminals, and the proof of 
this fact is based solely on the parole officer’s file notation, 
the parole officer must be available to testify at revocation. 
Galante v. United States Parole Commission, 466 F. Supp. 
1266 (D. of Conn. 1979). 


PROBATION REVOCATION; DELAY IN BRINGING CHARGES 


A probation officer has an obligation not to unreasonably 
delay bringing charges of a probation violation. Thus 
when a probationer is convicted of three misdemeanors 
and he timely reports these to his probation officer, the 
officer has an obligation to act on them within a reasonable 
time. Where the officer waits over 2 years before alleging 
the misdemeanors as probation violations, due process 
makes revocation on such state charges fundamentally 
unfair. Revocation would be proper, however, if the 
situation involved some unusual circumstances or decep- 
tion by the probationer. United States v. Tyler, 605 F.2d 
861 (5th Cir. 1979). 


PROBATION ; CONDITIONS 


The State Parole Board may impose a condition on a 
parolee that he not contact an agency concerning his 


children without first obtaining prior permission from 
his parole officer. Such a condition is valid where reason- 
ably related to the parolee’s rehabilitation or the protec- 
tion of the public. In this case the parolee had a history 
of “confrontations” and thus the condition was designed 
to protect others. Barlip v. Com., Pennsylvania Bd. of 
Prob., Etc., 405 A.2d 1338 (Pa. Comwlth. Ct., 1979). 


PRESENTENCE REPORT; RECUSAL 


The Fifth Circuit has held that a trial judge need not 
recuse himself for bias by reason of the fact that, prior 
to the trial, he has read and considered the defendant’s 
presentence report in relationship to a subsequently with- 
drawn guilty plea. United States v. Clark, 605 F.2d 939 
(5th Cir. 1979). See United States v. Partin, 552 F.2d 
621 (5th Cir. ), cert. denied, 434 U.S. 903 (1977). 


PRESENTENCE REPORT; INFORMATION 


The procedural safeguards surrounding a criminal sus- 
pect’s confession do not apply in the case of a convicted 
defendant being questioned as part of a presentence in- 
vestigation. Thus, information on past crimes obtained 
from the defendant by a probation officer and psychiatrist 
was admissible for sentencing purposes. United States v. 
Jones, No. 79-Cr-89, (D. Colo. Sent. 11, 1979). 


SEARCH AND SEIZURE; EXCLUSIONARY RULE 


So far only one Federal court has applied the exclu- 
sionary rule to a probation revocation hearing. United 
States v. Workman, 585 F.2d 1205 (4th Cir. 1978). A 
recent state case adopts the same position, holding that 
application of the exclusionary rule would apply in pro- 
bation revocation where the search was undertaken with 
the intent to revoke probation or with knowledge of the 
individual’s probation status. In such a case the deterrence 
rationale for use of the exclusionary rule would apply. 
State v. Davis, 25 Crim. Law Reptr. 2063 (Sup. Ct. La. 
1979) ; See Comment: “The Exclusionary Rule in Parole 
Revocation Hearings: Deterring Official Infringement of 
Parolees’ Fourth Amendment Rights,” Brigham Young 
U.L. Rev. 161 (1979). See also Piccarillo v. New York 
State Board of Parole (NY Ct. App. Oct. 18, 1979). 


YCA EXPUNGEMENT 


The D.C. Circuit recently established the position that 
the setting aside provision of the YCA means that the 
youth conviction record should be expunged. Doe v. 
Webster, 606 F.2d 1226 (D.C. Cir. 1979). The United 
States District Court for New Jersey has broadened 
that interpretation, holding that the term “set aside” 
applies to expungement of an eligible youth’s arrest 
record as well as his conviction record. Section 5021 of 
title 18 speaks of “setting aside” only the “conviction,” 
but the district court concludes that the word “conviction,” 
in the YCA context, refers to the entire record of the 
youth’s criminal episode, from his arrest to his sentence. 
Expungement of the entire record of the offense is the 
only way the youth will receive the clean slate and fresh 
start in life which the Act intended to provide. United 
States v. Henderson, 482 F. Supp. 234 (D. N.J. 1979). 
The Department of Justice is considering appealing this 
decision. 


YoutH Corrections Act; CONSECUTIVE SENTENCE 


The Youth Corrections Act does not prohibit a con- 
secutive sentence in a separate offense, committed after 
the imposition of sentence under the Act. United States 
v. Lyons, 609 F.2d 1338 (9th Cir. 1979). In connection 
with such a consecutive sentence, the defendant’s release 
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from his YCA sentence in order to commence a specifically 
imposed additional sentence does not count as an un- 
conditional discharge nor terminate jurisdiction over him 
under the YCA, Mustain v. Pearson, 592 F.2d 1018 
(8th Cir. 1979). 


YCA; RESENTENCING UPON REVOCATION 


Several recent cases are adding clarity to resentencing 
under the YCA. First, when a court suspends imposition 
of a sentence and grants section 5010(a) probation, upon 
revocation, the court can resentence the youth under the 
YCA or as an adult. United States v. Evers, 534 F.2d 
1189 (5th Cir. 1976); Accord Dunn v. United States, 
561 F.2d 259 (D.C. Cir. 1979); United States v. Chappell, 
480 F. Supp. 321 (W. D. Okla. 1978). Where the court 
initially imposes a 5010(b) or 5010(c) sentence, suspends 
it and places the defendant on YCA probation. the court 
may not, upon revocation, resentence the youth as an 
adult. Sentencing must be under the YCA, the theory 
being that an adult sentence is inherently more severe 


than a YCA sentence. United States vy. McDonald, 611 
F.2d 1291 (9th Cir. 1980). 


YoutH CorrREcTIONS Act (YCA); ToLLING 


Earlier cases have recognized that a district court had 
equitable power to suspend (toll) the running of a YCA 
sentence due to certain misconduct of a prisoner/parolee. 
See e.g., United States v. Marshall, 582 F.2d 410 (5th 
Cir. 1976), (service of sentence for civil contempt) ; 
Suggs v. Dagett, 522 F.2d 896 (10th Cir. 1975) (escape) ; 
See Frye v. Moran, 302 F. Supp. 1291 (W.D. Tex. 1969) 
(release on bail pending appeal). The underlining ra- 
tionale behind those cases was that a youth offender 
could not benefit from rehabilitation when he is not under 
supervision. Accordingly, periods during which a youth 
is not under supervision toll the running of the Act’s 
6-year computation, A recent case adds “absconding” to 
that list of circumstances in which a youth’s sentence 
is tolled. Henrique v. United States Marshal, 476 F. 
Supp. 618, 624 (N.D. Cal. 1979). 


News of the Future 
RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
American Justice Institute, Sacramento, California 


NE OF THE BEST wardens I have known over many 

years of warden-watching was Robert A. Heinze. For 
more than two decades, from the early forties, through all 
the fifties, and well into the sixties, he presided over 
Folsom Prison, California’s maximum security establish- 
ment. He was a mild-mannered man, as good-natured as 
anyone in his profession can be, and determined to have 
as little trouble as possible in the large old prison to which 
he had been assigned. In that objective he largely suc- 
ceeded. There were occasional disorders during his régime, 
but the place never was out of control. 

Once during the early fifties, however, there was a 
fairly serious disturbance in what we then called the 
Adjustment Center—a prison within the prison, reserved 
for punitive isolation and various forms of long-term 
segregation. (It says something about penological change 
that we now call these facilities Security Housing Units; 
to prisoners they’ve always been The Hole, and they still 
are.) The insubordinate prisoners were subdued, and the 
uprising was effciently brought to an end. 

As always happens, this incident became a topic of 
lively conversation in a setting in which tedium usually 
reigned. Shortly after it happened, I sat in on a post- 
mortem in the warden’s vast and gloomy office. Most of the 
details of our discussion have long since escaped my 
memory, but I recall the surprised gratification with which 
I heard the warden remark, “I don’t want to run that 
place without a program any longer.” 

What he had was a well designed, brand new, super- 
maximum unit in which about 135 men were housed in 
single cells, in some cases for years. There was nothing 
at all for them to do, except the scheming, the plotting, 
and the yelling that goes on in such places night after 
night, while during the day most of them dozed away the 


vacant hours. Some times an officer would slip up on a pro- 
cedure and a watchful prisoner would take advantage of 
the mistake to get some trouble started. What happened on 
the occasion I am recalling from this distant past is un- 
important. Warden Heinze thought that trouble was less 
likely to happen if other things were taking place in this 
austere environment. 

That was the beginning of a treatment program in the 
Folsom Adjustment Center. The whole place was brought 
under the supervision of a social worker. There was group 
counseling for convicts cautiously selected to avoid mur- 
derous confrontations between ancient enemies. An edu- 
cational program, mostly at the basic level was offered 
to interested convicts, and a good many were interested. 
There was a daily exercise period for everybody who 
wanted it, again in carefully chosen groups. it was a 
remarkable sight, those celebrities of prison violence peace- 
fully jogging about a tiny exercise yard like so many 
patrons of a health spa. For those who seemed to respond 
well to these exceedingly modest program offerings, a kind 
of parole system was created. Under specific conditions, 
the “Adjustment Committee” would grant a ticket of leave 
by which a man could be released to the yard and even- 
tually restored to the status of a regular prisoner—a yard- 
bird with no strings attached. 

Wonders did not happen, and none were expected. The 
men in that Adjustment Center were socialized to violence, 
conniving and predation. They all had reputations as 
desperate characters that they generally wished to main- 
tain. I cannot summon to mind any anecdotes of vicious 
convicts transformed into productive citizen-prisoners 
as the outcome of this improvised and not exactly imagi- 
native program. But it was a program. Warden Heinze 
was convinced that it reduced trouble in the Adjustment 
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Center and made it possible to release some people into 
the general population. 

The Folsom Adjustment Center as it was in those days 
comes to mind as I respond to a reading of the National 
Research Council’s report on The Rehabilitation of Crimi- 
nal Offenders: Problems and Prospects, just received from 
the National Academy of Sciences.! It is the product of 2 
years of study by a distinguished panel of social scientists 
led by Lee B. Sechrest, of Florida State University. The 
Panel’s report is supplemented by five commissioned papers 
which explore in detail some of the methodological pro- 
blems in the evaluation of rehabilitation programs. 

I don’t intend to review the entire content of this for- 
midable report on the state of the rehabilitative arts, 
though there are enough bones of contention to fill another 
book of at least the same size. What I hope to do here is 
to call this important volume to your attention and to 
consider some of the premises on which its conclusions 
rest. By the end of this discourse, Warden Heinze’s “ad- 
justment” program may emerge as the model of what 
can—and must—be done in prisons with programs that we 
are accustomed to designating as “rehabilitative.” 


THE FINDINGS ARE FAMILIAR 


Dr. Sechrest and his colleagues begin with a definition 
to which no exception can be made. I quote: “Rehabili- 
tation is the result of any planned intervention that 
reduces an offender’s further criminal activity, whether 
that reduction is mediated by personality, behavior, 
abilities, attitudes, values, or other factors. The effects of 
maturation and the effects associated with ‘fear’ or ‘in- 
timidation’ are excluded, the results of the latter having 
traditionally been labled as specific deterrence.” (pp. 4-5) 

The question that the Panel then poses and explores is: 
Does rehabilitation occur? The short answer is, not so 
that it has been detected by the instruments used in social 
research. As a point of departure, the Panel examined the 
famous review by Lipton, Martinson, and Wilks that 
resulted in the conclusion that rehabilitation does not 
work.2 The complete study was evaluated in detail and 
found to be accurate and fair, though too lenient in its 
assessment of methodology and statistical analyses. 

As seen by Dr. Sechrest and the Panel, the trouble with 
our understanding of the rehabilitative process is that 
there are problems of implementation and problems of 
evaluation. Both kinds of problems are seen as “complex, 
possibly intractable,” (p. 13) but as such they have so far 
obstructed any achievement of knowledge about the 
rehabilitation of offenders. 

The problems of implementation consist mostly of 
difficulties encountered in maintaining the integrity of the 
programs implemented. As an example, much is made of 
the well-known study of group counseling by Kassebaum, 
Ward, and Wilner, with a concurring nod to Quay’s 
critique.* It will be recalled that Kassebaum and his col- 
leagues undertook to evaluate the effectiveness of group 
counseling as administered under what seemed to be ideal 
research conditions at a new prison, the California Men’s 
Colony at San Luis Obispo. The findings of the study are 
correctly summarized in the statement that “at no point 
were there significant differences between counseled and 


1 Lee Sechrest, Susan O. White, and Elizabeth D. Brown, editors, 
The Rehabilitation of Criminal Offenders: Problems and Prospects. 
Washington, D.C.: The National Academy of Sciences, 1979. 

2 Douglas Lipton, Robert Martinson, and Judith Wilks, The Effec- 
tiveness of Correctional Treatment: A Survey of Treatment Evaluative 
Studies. New York: Praeger, 1975. 

3 Gene Kassebaum, David A. Ward, and Daniel Wilner, Prison Treat- 
ment and Parole Survival. New York: John Wiley, 1971. See also 
Herbert C. Quay, The Three Faces of Evaluation: What Can Be 
Expected to Work? Criminal Justice and Behavior, 4:341-354, (1977). 


control cases by the recidivism measure employed.” (p. 40) 
The subsidiary analyses carried out did not uncover any 
variables that combined with that measure to alter the 
conclusion that counseling had no impact. 

So far so good. The research design used by Kassebaum, 
et al., was exemplary—far more rigorous than almost any 
other ever undertaken in a correctional institution. But 
Quay’s commentary on this research passed by the excel- 
lence of the evaluation methodology and addressed the 
integrity of the program. Four issues emerged from his 
critique, and they reopen the question apparently closed 
by Kassebaum, Ward, and Wilner. 

Quay’s issues were: (1) Was the treatment adequately 
conceptualized? (2) Was the treatment actually delivered 
as intended in sufficient duration and intensity? (3) Were 
the personnel charged with delivering the treatment ade- 
quately trained and supervised? (4) Was the treatment 
appropriate for all those chosen to receive it? 

As to all these issues, Quay concluded from the evidence 
supplied by the evaluation that the answer was negative. 
In spite of randomization, in spite of the meticulous 
control of all cases in the study, and in spite of much more 
observation of process than is usually found in correctional 
program evaluation, what was evaluated was not a pro- 
gram that could be expected to produce the results con- 
templated in the basic hypothesis that was to be tested. 

Quay had the advantage of the unusually full report 
that Kassebaum and his colleagues published. Few evalua- 
tions contain so scrupulous an account of what was 
observed and how the observations were translated into 
statistical findings. It is improbable that there are many 
experimental studies of correctional treatment that can 
claim positive responses to Quay’s four questions. The 
National Research Council’s Panel is certainly correct in 
its strictures about the integrity of programs. 

As to evaluation, the Panel firmly asserts that the 
demonstration of effectiveness of correctional treatment 
is necessary to meet the “legitimate concerns of several 
constituencies of the criminal justice system.” (p. 55) 
These are, (1) the taxpayers, who pay for rehabilitative 
programs; (2) the families of criminal offenders, who 
should not be led to believe that their “errant members” 
are being helped, when in fact they are not; (3) the 
correctional staff, who should know that what they do in 
the name of rehabilitation is in fact effective; and (4) 
the offenders themselves, who have a right to some con- 
fidence that participation in rehabilitation is not a waste 


. of time and hope. 


The Panel found that not many evaluations were con- 
ducted with methodological rigor. “The thousands of 
extant studies scarcely add up to a single trustworthy 
conclusion.” (p. 60) This grim opinion is supported by 
reference to excessive and, in the Panel’s view, unneces- 
sary retreats from randomization of experimental and 
control groups; poor judgment about sample size; inad- 
equacy of baseline data. The need for careful experimental 
design is epitomized by quoting Mosteller’s aphorism: “The 
only alternative to experimenting with people is to fool 
around with people.” (p. 71) I want to return to this point 
later in this report. 

What puzzles the Panel is how recidivistic acts should 
be scaled, and what time period should be used to measure 
them. The Panel’s frustration about this matter may be 
inferred from its wistful suggestion that “it does not seem 
impossible that recidivism measured in terms of rearrests 
might be multiplied by some fraction in order to get 
recidivism expressed in terms of convictions.” (p. 71) No 
hint of a rationale for this odd notion is advanced. One 
can only suppose that preoccupation with the curves to 
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be found when various recidivistic events are compared 
has led the Panel to conclude that criminology can produce 
law-like propositions just as powerful as those generated 
in the natural sciences. 

The Panel devotes 19 pages to the prospects for rehabil- 
itation. Lenihan’s study of economic subsidies to property 
offenders is cited hopefully, and so is a dattery of pro- 
grams aimed at improving the employment prospects for 
released felons. The Ohio programs of “shock probation,” 
referred to as the “quick dip,” is thought to be possibly 
rehabilitative because what is provided is more in the way 
of information than punishment .. .” (p. 92) Certainly 
shock probation is informative; it is also essentially 
intimidating, and, by the Panel’s own definition, which I 
have quoted above, intimidation is not to be confused 
with rehabilitation. 

There is a concluding exhortation to the whole field of 
corrections to attempt difficult programs so as to achieve 
“any real progress. Probably the easy interventions do 
not work very well.” (p. 95) What these difficult programs 
might be is not indicated, but we are assured that although 
they might be expensive to test, favorable experience 
would find a way of making them sufficiently economical 
to survive. 

My account of the Panel’s findings is necessarily cursory, 
and I have had to omit reference to many details of the 
argument. Nevertheless, I think it is fair to say that the 
Panel’s report boils down to this: We really do not know 
whether correctional rehabilitation works, or whether it 
can work, but that rigorous social science research and 
evaluation can settle the issue. 

I think this conclusion is partly right—evaluative re- 
search has not settled the value of rehabilitation. I will 
argue that this line of research cannot settle this issue, 
and that it is beside the point. The realities of corrections 
are not to be counted up toward the achievement of goals. 
The Panel arrived at an all too familiar finding, one which 
has already led correctional staffs quite unnecessarily into 
blind alleys of frustration and cynicism. It has given no 
inkling of a way out, preferring its ruminations about 
statistical rigor in the conduct of useless and impractical 
experiments. 


RIPE TIME FOR HERESY 


I think the Panel got off onto the wrong track and 
steamed far away from the realities of prisons and youth 
training schools. Like so many of their contemporaries, 
they were startled and then hypnotized by the “nothing 
works” message of despair. Apparently their first concern 
when starting work on their assignment was to find out if 
the message was true. What must have been a great deal of 
time, energy, and money was laid out on a reassessment 
of the Lipton-Martinson-Wilks critique. To no one’s 
surprise, I suppose, it transpired that, if anything, the 
Lipton-Martinson-Wilks analysis was too lenient. Once 
that conclusion was reached, it was understandable that 
the Panel would cogitate about program integrity and 
methodological rigor. At no time did the Panel put its 
collective mind to the validity of the assumptions that 
underlie the insupportable view that rehabilitation is an 
objective of the penal system. 

Let us step back briefly for a look at the teleology of 
criminal justice. For years it has been a staple of discourse 
that the objectives of the system are multiple, and that 
for any understanding of the picture it must be recognized 
that these objectives are in conflict. Most texts on criminal 
justice and many essays begin with a recital of these 
objectives. In years past, I have contributed a good many 
paragraphs in that vein, but I am not about to write 


another here. Among all the other confusions implicit in 
this philosophizing is the curious supposition that crim- 
inals are sent to prison for rehabilitation, and that there 
is, or should be, a method or methods of rehabilitation 
that can be reliably carried out in prison. If such a method 
existed, it could be tested by research and, if valid, put 
into general application. 

There was a crazy logic about the idea which, if not 
carefully examined, appealed to wishful thinkers, espe- 
cially those of us who wanted to humanize the prisons. 
People committed crimes because they were handicapped 
by the various adversities that had distorted their lives. If 
we could remove those handicaps, convicts would no longer 
be criminals. It followed that the prison was not really 
a prison, it was a kind of social hospital, and those who 
worked in it were not keepers but healers. Rehabilitation 
was the objective of the healer, and if his treatment 
worked the objective would be attained, and the social 
researcher could measure its attainment by the diminishing 
numbers of recidivists among those who were exposed to 
the healing. All this wishfulness had the special appeal of 
converting the punitive process into something nobler. 
Helping the handicapped is a much more respectable 
occupation than locking men into cages. 

Surely at this late stage of the 20th century we should 
all know how spurious is the notion that rehabilitation 
is an objective of criminal justice in general or of any 
individual’s commitment to prison. Troubled men and 
women are not to be relieved while shut away from the 
world. Words to this effect have been eloquently uttered 
for most of this century, but we still go on measuring the 
“impact” of rehabilitative programs as though we really 
still believe that in spite of common sense some kind of 
philosopher’s stone can be found. The hypothesis that 
rehabilitation can be systematically administered in prison 
is absurd on the face of it. It does not deserve the endless 
statistical investigations that have been so persistently 
lavished on it. Rehabilitation is not an objective of cor- 
rections. No further research should be commissioned, 
undertaken, or supported to determine whether “rehabili- 
tative” programs have any effect at all on the reduction 
of recidivism. 

We must clear our minds of the confusions that arise 
from our preoccupation with the supposed multiplicity 
of criminal justice objectives. There is only one purpose of 
the penal system: to administer retribution to persons 
committing serious violations of the law. We punish crim- 
inals because as a society we believe that the commission 
of a crime should result in adverse consequences to the 
criminal. We commit some serious criminals to prison 
because incarceration is as severe a punishment as we can 
bear to impose. We don’t have the stomach for chopping 
off the hands of thieves, for stoning adulterers, for flog- 
ging robbers or for inflicting capital punishment on any 
but the most depraved murderers. For the present and for 
the foreseeable future, the prison is the essential instru- 
ment for retributive justice for the most serious crimes. 
To suppose that retribution can be combined with a 
systematic program of rehabilitation with results that can 
be measured by needle readings on a gauge of recidivism 
is to fly in the face of common sense and to ignore what 
we know about the helping processes. Whether retribution 
is a purpose that is useful to society is another question 
on which opinions differ, as they also must on whether the 
prison is still a legitimate means for inflicting it. It still 
appears that the consensus in this country—as everywhere 
else, and throughout human history—is that the stability 
of society demands that those who commit grave crimes 
must be severely punished. 
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When the act of retribution is a prison commitment, 
there will be accompanying effects. All of them are highly 
resistant to statistical analysis. We can only make 
hesitant estimates of the effectiveness of the penal system 
in deterring potential criminals, in intimidating caught 
criminals, and in incapacitating confined criminals. General 
deterrence, intimidation and incapacitation are commonly 
referred to as objectives of criminal justice. They are not. 
Society will continue to require retributive justice to be 
visited upon serious offenders regardless of whether anyone 
is deterred or intimidated by contemplation of the pro- 
cess—a determination that we have been unable to make. 
As to incapacitation, we have a rough idea of the numbers 
of crimes that are prevented by locking up criminals, but 
we will always be far from precision so long as we labor 
in the shadow of the dark figure of criminal statistics—the 
thousands of uncleared offenses. 

Nevertheless, when a prison commitment is the chosen 
sanction, all these subsidiary purposes are served to some 
extent—always an uncertain extent—with some offenders 
and potential offenders. That includes all those activities 
that we have been calling “rehabiltation.” 

Some of these helping programs sometimes do change 
the lives of some convicts. It is wishful thinking to count 
on them. At legislative hearings before appropriations 
committees wishful thinking has often been translated 
into promises, but less so now than formerly. In an admin- 
istrative staff meeting or in a graduate students’ seminar, 
where blackboard diagrams or flip-charts can be considered 
instead of human realities, various abstractions about 
rehabilitation including evaluation methodologies, may 
still impress participants. Those who work directly with 
offenders will persist in their doubts about the relevance 
of mathematics to the understanding of human relations. 
They know that interactions between human beings resist 
standardization while they are under way, no matter how 
“professional” one of the parties may be. They know that 
the elements of chance will make fools of those who would 
predict the future of anyone who has suffered the personal 
disaster of the conviction of a crime and the ensuing 
punishment of incarceration. It is not in the nature of the 
human condition that standardized methods can be pre- 
scribed to bring about certain changes in future behavior. 
If the expectation once persisted that such changes could 
be effected so reliably that the results would be reflected 
in the data of recidivism we have known better for a 
considerable time now. 

Heresy? In the face of the National Research Council’s 
pronouncements, what I have written so far must be so 
defined, although I had thought that most of those who are 
conversant with correctional reality had long since given 
up the idea that rehabilitation is an objective toward which 
correctional workers should strive, and their achievement 
of which should be the criterion of their success. But the 


orthodox view of the matter is going nowhere, even when 
orthodox routes are faithfully followed. It’s time for 
creative heresy. 

Returning to Warden Heinze’s simply stated opinion 
that if we must lock up convicts in an Adjustment Center, 
we must have programs to keep them constructively 
occupied, I argue that this principle is justification enough 
for the administration of any of the activities that we 
have designated as coming under the heading of rehabili- 
tation. There are three choices open to a warden. He may 
put his prisoners to work, he may offer them opportunities 
to improve themselves, or he may let idleness prevail. 

Putting prisoners to work is difficult, especially in a 
society with anxieties about unemployment. It can be done 
and it should be done, but it will not be generally done 
throughout the country for the foreseeable future. The 
value of full employment in a prison is self-evident when 
the damage done by general unemployment is considered. 
Failing the full employment prison, the next best choice 
is the prison in which convicts are encouraged to help 
themselves. Instead of fretting about the relative effec- 
tiveness of this or that program as measured by recidivism, 
we should concern ourselves with finding out what kinds 
of programs prisoners themselves will choose and see to 
it that they are provided. The opportunities for the prison 
to help are innumerable; the problem is to make them 
available. Whatever a prisoner can be induced to do for 
his self-improvement should be possible for him to do—at 
least as a general principle. Whether it is transcendental 
meditation or an advanced college course, or group coun- 
seling or vocational training in welding, the questions 
that have to be asked are, how many want it, how many 
can complete it, and how many do complete it? A lot of 
prisoners will go out and offend no more because of such 
programs, but it will always be a gamble. The deter- 
minants of recidivism will never be under full social 
control. 

What is unacceptable, as Mosteller stated, is “fooling 
around with people.” One way of fooling around with 
offenders is to lock them up and let them stew in their own 
juices. It’s a choice that is made disgracefully often. If we 
are to rule out rehabilitation opportunities because a 
statistician has counted all the raps on the rap-sheets 
and discovered that rehabilitative programs don’t work, 
what other choice is allowed the warden but to let idleness 
and its accompanying evils reign? 

It is an absurd situation when the social scientist be- 
comes so engulfed in methodological esoterica that he 
cannot allow himself the time to reflect on the realities 
underlying the data. This is what has happened to the 
National Research Council’s Panel, it has found the right 
answers to the wrong questions, because it did not do in 
the first place what sound investigation requires: the 
formulation of the right questions at the beginning of 
the work to be done. 


° 


Letter to the Editor 


Crime and the Use of Prisons 


To THE EDITOR: 


In the June 1979 issue of your journal, David Biles 
concluded that his data from the USA, Canada and 
Australia support the proposition that “there is a positive 
relationship between crime and the use of imprisonment” 
and that they are “certainly sufficient to refute the theory 
that the greater use of imprisonment will reduce crime.” 
He correlated “imprisonment rate” with “property crime 
rate,” “total selected crime rate” and “total crime rate,” 
and reported coefficients of +.908, +-.488 and +.354. This 
seemed to prove the case. 

However, there is a problem. Did he correlate the right 
variables? I think not. The crucial variable is “imprison- 
ment rate.” This refers to “the number of prisoners... 
100,000 of the relevant population” (text) or “sentenced 
prisoners per 100,000 population” (table headings). Note 
that it is per 100,000 population, not per 100,000 offenders 
or offences. 

An analogous problem is that of determining the effect 
of calling out the fire brigade on the numbers of deaths 
by fire. If one computed a correlation between “fire brigade 
rate” and “fire death rate” one would almost certainly 
find positive correlations, i.e., in areas where the fire 
brigade is often called out, there are large numbers of 
deaths by fire. Hence (if I may paraphrase inaccurately) 
“the totality of the data support the proposition that 
there is a positive relationship between burning to death 
and the use of the fire brigade,’ and the data “are 
certainly sufficient to refute the theory that the greater 
use of the fire brigade will reduce deaths by fire.” 

Of course such a correlation would be spurious, both 
variables being related to a third factor—the frequency 
of fires. A town with a lot of fires would probably have 
both more deaths and more fire brigade activity than one 


with few fires. Similarly areas which have a lot of crime 
naturally have a lot of people imprisoned. 

What we should do, of course, is to use as our “im- 
prisonment rate” the number of persons imprisoned per 
100,000 offenders, or offences. This is a measure of one’s 
chances of being imprisoned if one commits a crime. I 
have done this with a data supplied by Biles, and cal- 
culated the correlations between this measure and the 
various crime rates which he quotes. The coefficients in 
this case were —.087, —.271 and —.349. One is effectively 
zero; the other two are clearly, but not dramatically, 
negative. Jurisdictions which imprison a large proportion 
of offenders tend to have relatively low rates of crime. 

This does not in itself prove the deterrence theory. 
Apart from possible artefactual effects, the correlation 
is open to other interpretations. For example, it is possible 
that high crime rates lead to more use by the courts 
of community treatment, and a proportionately lower 
use of imprisonment because the prisons are overcrowded 
and expensive. However, these negative correlations, which 
are similar to many others reported in the literature, 
are consonant with a deterrence theory. I am cautious 
in drawing conclusions, but as this is a reply let me say 
that it seems likely that a greater use of imprisonment 
on its own would, at some cost, probably reduce the 
incidence of victimisation to a small extent, and if coupled 
with an increase in the certainty of detection and con- 
viction would probably have a more marked effect. 

One conclusion which the data do not support is that 
drawn by Biles. It is highly improbable on his own 
data, let alone the rest of the evidence, that a greater 
use of imprisonment would lead to an increase in crime. 

April 17, 1980 L.G. MOSELEY 

Senior Lecturer in Social Policy 
University College of Swansea 
Singleton Park, Swansea 
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Reviews of Professional Periodicals 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“The Policy Implications of Education Research: Some 
Issues Raised by the Fishman Study of Rehabilitation 
and Diversion Services,” by Ronald Roesch and Raymond 
R. Corrado (Winter 1979). In this space, over the years, 
this reviewer has more or less regularly deplored the 
methodological nitpicking evident in many articles report- 
ing on criminological research. One cannot come away 
from a long experience, in critically reading social science 
research reports, with the conviction that social science 
research is sufficiently telling to confidently guide social 
policy. Seldom is any such research conclusive and even 


less often is it immune to methodological sniping. The 
faith that defective research, when published, will some- 
how ultimately lead to sound research may be warranted 
but it appears that the goal may be reached more quickly 
if concern for method is not allowed to obscure the 
research fodder. 

This article begins as a “critique,” of the rather well- 
known study done by Robert Fishman, of the effectiveness 
of a number of New York City rehabilitation and diversion 
projects. The authors here engage in what some call 
meta-evaluation or, in fact, an evaluation of an evaluation. 
(Like lawyers suing lawyers, the evaluation of an evalua- 
tion was bound to come.) Although the article initially 
appears as internecine jabbing, it winds up with a val- 
uable concept of necessary principles for sound evaluation 
research. 

Fishman’s study relied on data encompassing 2,860 
clients from 18 projects which purportedly were repre- 
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sentative of 53 projects involving close to 30,000 clients. 
Fishman suggested that the results of his study provided 
a sufficient basis for a policy decision to discontinue 
rehabilitation and diversion services. The authors of this 
article contend that Fishman’s study was methodologically 
flawed on a number of counts but particularly in regard 
to sampling. They assert that the groups selected for 
study by Fishman represented less than a 10 percent 
nonrandom sample of possible subjects for the study. 
Therefore, no generalizations are warranted beyond those 
in the study sample. They conclude that Fishman’s find- 
ings of high recidivism and incidence of violent crime 
were prematurely and unjustifiably applied by him to 
a discrediting of the rehabilitation and diversion programs. 

After, not too harshly, putting Fishman down, the 
authors proceed to a development of a worthwhile model 
for evaluation research. It’s not bad but it’s not especially 
new or revealing. They refer to “construct validity” and 
recommend using multiple measures of key constructs. 
They score Fishman for using the single rearrest measure 
of the construct “reduction in crime.” They speak of 
internal validity and the importance of utilizing com- 
parison groups. Again, they take Fishman to task for 
using a control group whose experiences were not fully 
in line with those in various treatment groups. 

They stress the importance of having both process and 
outcome evaluation. Without monitoring what a program 
is supposed to be doing, an outcome evaluation is likely 
to be meaningless. In this regard, the authors suggest 
that the failure of diversion, as alleged by Fishman, 
“may not actually be a failure of diversion per se but 
a lack of appropriate and necessary services and inter- 
ventions.” This kind of defensive argument, the reader 
will recall, was widely used against the initial Martinson 
findings. The argument in the case of the Martinson 
Study was that correctional programs had not the re- 
sources to do or had not actually done the rehabilitation 
procedures they were supposed to do and therefore a 
simple measure of the results could not address the 
effectiveness of the procedures. 

Given the profound limitations of evaluation research 
at the present time, this reviewer is in strong agreement 
with the end remarks of the authors: “the greatest use 
of program evaluation at present is not in determining 
whether a program is successful in a general sense, but 
rather in providing specific information about certain 
aspects of a program .. . Information such as this can 
provide valuable feedback to a program and can lead to 
changes which might ultimately effect (sic) overall 
outcome.” 

“A Response to Roesch and Corrado,” by Robert Fishman 
(Winter 1979). Fishman, in a rather brief response to 
the above article criticizing his work, dispassionately 
rebuts specific points by Roesch and Corrado. Unlike 
many exchanges of this kind, neither side has resorted 
to sardonic commentary and Fishman manages to disagree 
with his critics in a neat manner. 

He remains reasonably satisfied with the “representa- 
tiveness” of his sample pointing out that 2,860 people is 
a large number of people regardless of percentage, and 
especially when one considers that fewer than 100 sub- 
jects have been involved in many important criminological 
studies. 

In regard to the important criticism on the lack of a 
control group, Fishman argues that apart from the 
theoretical desirability of a control group, an evaluation 
without a control group can still be useful. He states: 


“Suppose that in this evaluation it had been found that 
all clients recidivated, or that none did, and there was 
no control group of any kind. It is clear that the relevant 
policy makers could and would have been able to translate 
such a finding into an appropriate policy. Their decision 
would have been based on an implicit comparison with 
existing criminal justice system recidivism rates, which 
would, in effect, constitute the equivalent of a control 
group.” 

Fishman handily disposes of the criticism that he should 
have used other outcome measures involving noncriminal 
behavior (e.g., increased employment) in addition to the 
single rearrest measure. This, he asserts, would have 
confused independent and dependent variables and would 
have required an elaborate and intricate deductive chain 
of doubtful validity. 

Finally, Fishman indicates that abolishing the subject 
programs of his evaluation study was not his recommen- 
dation. He declares that his recommendation, based on 
his evaluation findings, was to continue and perhaps ex- 
pand the programs “in the sense of educational and 
employment services but from non-crime control sources, 
e.g., the Department of Labor, and that diversion services 
be continued for clients with non-serious present or 
past criminal charges but not for those with present 
or past charges of violent crimes against strangers.” 


CORRECTIONS MAGAZINE 


Reviewed by OMAR G. 


“Who will care for the ‘Mad and Bad, ” by Rob Wilson 
(February 1980). This article deals with what is considered 
to be the largest single health care problem within 
prisons—the severely mentally ill. Most prison wardens 
and sheriffs agree that caring and coping with the 
mentally ill inmate is a major problem and a minor 
budget item. Even without surveys to assess their situa- 
tion, it is safe to say that the seriously mentally ill 
inmates are receiving inadequate treatment or no treat- 
ment at all. 


Little pressure has existed on corrections officials to 
attend to the mentally ill inmate and there have been 
few guidelines specifying what psychiatric care for the 
incarcerated should consist of. The article discusses why 
administrators from mental health and corrections agen- 
cies feel they are best qualified to handle the mad and 
bad, and points out how neither wants to deal with them. 
Transfers are frequently made from prisons to mental 
health facilities and back enough so that the A.M.A.’s 
Corrections Program calls it “ping-ponging’”’ and an at- 
torney for ACLU’s National Prison Project calls it “bus 
therapy.” Further discussed is the treatment vs. custody 
debate which has existed in other phases of prison 
management concern. Ethical conflicts are also mentioned. 
It is generally recognized that if one expects improvement 
of the mentally ill inmate then a therapeutic environment 
must exist. “The more extreme view in mental health 
circles is simply that people who are mentally ill do not 
belong in prison.” 

This article deals with a contemporary controversial 
subject matter and presents contrasting approaches to 
handling the mentally ill inmate. 
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“Has the Bail Reform Movement Stalled,” by Stephen 
Gettinger (February 1980). During the 1960’s the bail 
reform movement in this country was aimed at depopulat- 
ing the jails, at restoring the presumption of innocence 
and at “implementing the Eighth Amendment’s dictum 
that ‘excessive bail shall not be required.’ ” The author 
presents a brief historical review of bail since the Ameri- 
can Colonies, the rationale for requiring bail, and cites 
this country’s history of commercial bail having been 
the source of much scandal and corrupticon. The bail 
reform history of the Vera of Justice’s Manhattan Bail 
project who pioneered release on recognizance in 1961 is 
traced. The ROR Project was followed with the Manhattan 
Summons Project in 1964. Police had authority to issue 
“desk appearance tickets” which set court dates in mis- 
demeanor cases and that help to unclog the courts and 
further reduce jail populations. The Vera Institute also 
pioneered alcohol diversion projects, pretrial diversion 
programs, supported work programs and victim/witness 
assistance projects. 

During the 1950’s, Illinois devised the “10 percent cash 
alternative” plan. This plan allows the defendant to post 
10 percent of the bond directly with the court. If he 
makes all required court appearances the money is re- 
turned to him; however, if he fails to appear then he 
becomes liable for the full amount of the bond. California 
passed a similar law that will go into effect January 1, 
1981. The law, however, will apply only to misdemeanants. 
Before the California Supreme Court is a tax payer’s 
suit, Van Atta v. Scott, seeking to overturn the entire 
bail system because needless incarceration results in waste 
of tax payer’s revenue. 

In June 1976 Kentucky outlawed commercial bail bond- 
ing and in its place set up pretrial services agencies 
which offer different forms of release. Oregon iaw pro- 
vides that the judge “shall impose the least onerous 
condition” to assure court appearance. 

This article also cites examples of surveys and studies 
that demonstrate where bail reform has succeeded in 
lessening inequalities, saving money and securing speedy 
release from detention. 

Recent re-examination of bail policies has led to con- 
sideration for community safety. The concept of “pre- 
ventive detention” is discussed. “Nine states now have 
laws that allow a judge to consider community safety 
as a factor in setting bail.” New York City has asked 
for a law that would deny bail to violent felony suspects 
with prior records. Washington, D.C., has a law that 
permits preventive detention after a hearing. Senator 
Edward Kennedy’s proposed Federal criminal law author- 
izes judges to consider community safety in setting tough 
pretrial conditions. 

In conclusion, this article discusses how locking up 
the accused in the interest of community safety has been 
gaining favor. 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAvipD M. PETERSEN 


“Alcohol Abuse by Heroin Addicts: Review of Research 
Findings and Issues,” by Steven Belenko (October 1979). 
This review of the existing literature details the extent 
of alcohol abuse among heroin addicts and discusses 
methodological issues in evaluating the existing data 
for this population. 


Alcohol abuse has been reported as prevalent among 
heroin addicts in the literature since at least 1925. Al- 
though most studies suggest that alcohol abuse by heroin 
addicts is an important problem, the estimates of the 
extent of this problem drinking range from a low of 
less than 10 percent to a high of some 50 percent. In 
the author’s literature review, studies were grouped by 
the type of population studied: studies of urban addicts, 
nationally based addict samples, and European samples. 
Although the results are quite varied for these three 
groupings, the literature suggests that a reasonable mini- 
mum estimate is that 20 to 30 percent of addicts have 
had or have an alcohol abuse problem. Moreover, it is 
clear that alcohol abuse presents a major barrier to the 
successful treatment of addiction. Discharges from metha- 
done maintenance treatment programs as a result of 
alcohol abuse have been reported as high as 25 percent 
in some localities. In evaluating the existing data on 
alcohol abuse by heroin addicts, the author notes the 
difficulty in making precise estimates about the extent of 
problem drinking, the patterns of alcohol abuse, and the 
characteristics of this population. Methodological diffi- 
culties arise from five basic issues. First, the definition 
of “alcohol abuse” used. Many studies do not define what 
constitutes an alcohol problem and objective measures 
of the amount of alcohol consumed or the length of time 
drinking are often not constructed and/or reported. Sec- 
ond, lack of generalizability of data across different 
studies and across different addict subgroups. Studies 
have dealt with nation samples of addicts, urban and 
inner-city addicts, as well as European addicts, and it 
is difficult to generalize from one population to another. 
Third, the type of survey conducted. Some studies have 
collected data from all admissions to a drug treatment 
program, while others have concentrated only on program 
dropouts. Many samples are not randomly selected and 
sample sizes have varied considerably. Fourth, the time 
period of alcohol abuse. Studies have been done based 
upon data from varying time frames, including prior 
to the onset of addiction, or following treatment of 
addiction. The population surveyed may or may not have 
been in treatment at the time of the study. Fifth, the 
reliability and validity of self-reported drinking data. 
Although much research in this area must depend on 
self-report data, these data are subject to problems of 
accurate recall, underreporting, or overreporting. Assum- 
ing that degree of response bias varies across studies, 
care must be taken in interpreting the results of these 
studies. These methodological problems suggest several 
areas that researchers should address themselves to in 
order to adequately analyze this problem. Comparative 
studies of addicts in treatment modalities other than 
methadone maintenance are needed. In addition, field 
studies of addicts not in treatment would help clarify 
the effects of treatment on alcohol abuse. Finally, more 
careful attention should be paid to the ways in which 
drinking data are collected. Measures of consumption 
should be specified in terms of standardized measures of 
quantity and frequency. 

“Outcome Research in Therapeutic Communities for Drug 
Abusers: A Critical Review 1963-1975,” by Richard N. Bale 
(November 1979). The author reviewed 25 publications, 
conference presentations, and unpublished reports on 
treatment outcome of therapeutic communities for drug 
abusers for the period 1968 to 1975 and provides a 
methodological critique of these studies and a model 
for research in this area. 


A wide variety of methodological difficulties regarding 
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research on therapeutic communities are noted, as major 
limitations existed with most of the studies reviewed. 
The author discusses in some depth the following points: 
(1) most studies have concentrated solely on or weighted 
their samples for program graduates, (2) studies have 
tended to focus on a single outcome variable, (3) followup 
location rates are often too small to permit generalizations, 
(4) the studies are most often retrospective, (5) no 
studies have utilized a control group, (6) treatment 
process is often not described, (7) cost effectiveness is 
not studied, (8) procedures for sampling are often not 
described, (9) the validity and reliability of self-reported 
data are not assessed, and (10) we don’t know who the 
patients are. The author speculates that there are a 
number of good reasons why so little well-designed out- 
come research is completed. In the first place, outcome 
is of little real interest to the treatment staff. Second, 
there exists a pessimism about return rates and concern 
over the time and resources needed to do research. Third, 
there exists a lack of trust in self-reported data. Fourth, 
therapeutic communities are self-sustaining belief systems 
and view outcome data as threatening. Treatment program 
staff are skeptical that evaluation results will make a 
positive difference either to the program’s survival or 
to the improvement of clinical processes. Finally, the 
treatment staff is often fearful of confidentialty violations. 
Outcome evaluation for an addiction treatment program 
can be a formidable task. A great deal of expertise is 
required, particularly in the design of instruments, re- 
search design, and planning for the analyses of the data. 
A methodology for followup location must be available 
and the necessary staff trained to accomplish this task. 
With these thoughts in mind, the author details a model 
consisting of eight aspects for overcoming the methodologi- 
cal limitations of previous studies. These are: (1) a 
prospective design should be utilized incorporating par- 
allel instruments at intake and followup, (2) assessment 
of individuals at followup should be done by personnel 
other than the clinical staff directly involved, (3) variables 
should be clearly defined and data should be gathered 
in a standardized fashion in either interviews or written 
questionnaires, (4) a sample of all former patients should 
be followed including both graduates and dropouts, (5) 
treatment structure and process should be described using 
standardized instruments whenever possible, (6) the re- 
liability and validity of self-reported data should be 
verified (e.g., urinalysis, employer records), (7) the cost 
effectiveness of the program should be assessed, and (8) 
if different modalities are to be compared a random 
assignment protocol should be utilized when possible. 


PROBATION JOURNAL 
(England) 
Reviewed by HAROLD W. KELTON 


“Court Welfare Work: Practice and Theory,” by Harriet 
Bretherton (September 1979). The probation officer, given 
the assignment “court welfare officer,” discovers that the 
main responsibility involves the disposition of the children 
of divorce. The court relies on the officer for information 
helpful in making sound decisions regarding custody of 
and access to children. Much is often at stake for the 
divorced parties petitioning for the court decision. Money 
and property are usually involved. Thus, the officer must 
not only compile background information but may be 
called upon to act as conciliator and counselor. While 


there is easy agreement that the overriding objective 
should be the best interest of the children, there is a 
great complexity in identifying what might be the best 
interest. There can be multiple, competing interests re- 
sulting in the sacrifice of one for the other. Bretherton 
discusses these issues giving specific examples and sug- 
gestions and comments that this type of probation work— 
dealing as it does with specific, rather limited objectives 
—can provide “challenge, excitment, and satisfaction.” 
References are provided. 

“In the Throes of Divorce,” by David Straker (September 
1979). Patterned after the Hennepin County, Minnesota, 
Program (see “The Divorce Experience,” by Daphne 
Searr, Probation Journal, March 1978), the court welfare 
staff of Leicestershire offers a “course” to men and women 
in the process of divorce. There is a small fee, and the 
course runs for 2% hours on 3, consecutive Monday 
evenings. On the last evening, participants are invited 
to bring their children. Lectures are followed by group 
discussion, and topics include the legal-social aspects of 
divorce, the needs of children, and an understanding of 
“. . . loss and the phases of loss.” Participants have 
evaluated the course as very helpful, and staff has found 
that their knowledge and understanding of their work 
has been enhanced by “an additional dimension.” Finally, 
the Leicestershire staff has produced a 50-page guide 
for sale to other court workers. 

“Through the Eyes of the Probationer,” by Martin Davies 
(September 1979). Employing standard research safe- 
guards, 14 probation officers interviewed approximately 
70 probationers to obtain a “consumer” perspective on 
probation and probation officers. This yielded a profile 
of the probation officer as the unmistakable representative 
of the moral order but nevertheless concerned, respectful, 
and nondirective in counseling. The probation program, 
itself, was seen as making only “. . . the most modest 
contribution to penal policy ... .” A complete tabulation 
of probationer responses to the series of research questions 
is set forth in the article. References are also provided. 

“Style and Regime in Probation Hostels,” by Stuart 
Palmer (September 1979). Many younger offenders want 
to stay out of crime, and so a hostel program can be 
successful if there is understanding of some basic con- 
cepts. Hostels are small worlds within the world that 
surrounds them, and the warden is the leader and ultimate 
authority of that world. Within this framework, the 
hostel staff must come to a consensus about their mission. 
In this, they must be unwaivering, all the while recogniz- 
ing that there is a social system of inmates whose mission 
is conflicting and criminal in nature. The inmate social 
system develops a formidable “contra-culture” which can 
demolish staff efforts where there is no clear and con- 
stantly reinforced mission. Staff, then, must recognize 
the boundary between the social systems and accept 
inmate power and culture and learn to negotiate with 
it. Hostel residents might then work to achieve aims held 
in common with staff. Staff resources should be con- 
centrated at the point where residents cross back and 
forth to the outside world. Probation officers who can 
offer a variety of help—counseling, education, job place- 
ment—can have success at “resettlement” of hostel 
residents. 

“Scunthorpe Cycling Group,” by Douglas Bell (September 
1979). Children need love, security, new experience, op- 
portunity, excitement, recognition, and _ responsibility. 
These things, often unavailable to delinquent youth, can 
be provided by way of an outdoor activity club—such 
as a tour cycling group. Bell, a probation officer, relates 
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how he organized such a group and gives very complete, 
step-by-step advice to those who would do likewise. When 
successful, there is considerable “spin-off” from such a 
venture. Touring leads to a variety of other activities 
and skills (visits to museums and contact with other 
clubs) and requires involvement by family and community 
figures. Touring can involve weekend trips of 200 miles 
and plenty of opportunity for boys to learn responsibility, 
have success, and experience achievement. Not of least 
importance is Bell’s conclusion that delinquent activity is 
diminished. 

“Social Inquiry Reports,” by Jenny Roberts (September 
1979). At a time when the British probation officer is 
suffering from low morale, it does not help when the 
Home Office publishes “research” findings that conclude 
Social Inquiry Reports (presentence reports) are in- 
accurate, irrelevant, and much of the time unnecessary. 
In this review article (Review of Social Inquiry Reports: 
A Survey, Home Office Research Study, No. 48, HMSO), 
Roberts suggests the report was designed and executed 
to support predetermined biases. She notes inconsistencies 
such as the conclusion that reports are too long in the 
face of another conclusion that reports have a “high rate 
of absence of information.” In short, the study is seen 
as prejudiced in design, implementation, and conclusion. 
References are provided. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by Harry W. SCHLOETTER 


“Moving Home, Leaving London and Delinquent Trends,” 
by S.G. Osborn, Research Assistant, University of Cam- 
bridge, Institute of Criminology (January 1980). This 
article describes a research project which is a part of 
the Cambridge Study in Delinquent Development, a long- 
term survey of 411 males drawn from the school popula- 
tion of an inner-city neighborhood of London with a high 
rate of delinquency. The home addresses of members 
were sampled at various stages of the survey, and even 
though widespread clearance and reconstruction had taken 
place during the 17 years of the study, it was found 
that only a low proportion of the sample had been living 
in the same house throughout. This report investigates 
the various aspects of the relationship between leaving 
home and delinquency. 

The author briefly identifies a number of studies, such 
as the Chicago Studies of Shaw and McKay in 1942, 
which showed that crime tends to be concentrated in 
particular areas. The various studies have also shown 
that the rates tend to be highest in industrial areas, 
which is characterized by both poverty and overcrowding 
and lowest in rural areas. 

The methodology utilized in this project is as follows: 
The sample was selected at age 8 to 9, from six adjacent 
State primary schools. The intake area is spread through 
seven London postal districts and the main sample in- 
vestigation comprised 397 men who were still alive and 
in the United Kingdom on their 22nd birthday. These 
men were traced for interviews on three occasions after 
intake: at age 14, at age 16 and at age 18. Delinquency 
status was related either to the actual ages when inter- 
viewed or to the corresponding midpoint age in the case 
of uninterviewed men. The delinquent status was defined 
by an entry in the Criminal Record Office for an offense 


of a kind routinely recorded there and was based upon 
the date of offense rather than the date of conviction. 

The conclusions point out that delinquents moved home 
more frequently than nondelinquents, but not because 
they more often left the parental home. The author 
points out that delinquency seems likely to be associated 
with a relatively unstable home situation and that 
frequent changes of address by the family as a whole 
reflect that instability. Those already delinquent were as 
likely as others to move out of London, but moving out 
was significantly associated with a smaller incidence of 
subsequent convictions. It is suggested that attitudes con- 
ducive to delinquency were unchanged, but that circum- 
stances associated with living out of London provided 
less opportunity and temptation. 


“Juries, Foremen and Verdicts,” by John Baldwin and 
Michael McConville, respectively, Lecturer in Judicial Ad- 
ministration and Lecturer in Law, University of Birming- 
ham (January 1980). The authors of this article wished 
to examine the effects of various changes made in the 
selection of juries as a part of a larger study they were 
carrying out into the workings of juries in Birmingham. 
For purposes of research, they received from the Crown 
Court in Birmingham details of each juror’s name, sex, 
age, occupation, race and number of prior jury settings 
for every trial in which a jury was impaneled during 
a 21-month period in 1975 and 1976. In addition, court 
officials identified each foreman and recorded exact details 
of challenges, majority verdicts and the length of jury 
deliberation. 

Sections dealing with the composition of juries, the 
right to challenge, the social characteristics of jury 
foremen, majority verdicts, verdicts returned and the 
length of jury deliberations are all explored. The authors’ 
conclusions point out that the days of handpicked juries 
have long past and the last 20 years have seen an end 
to the rules which insured the jurors only being selected 
exclusively from a narrow social base. By 1976, the 
abolitiog of the proper qualifications had dramatically 
affected the composition of juries. The authors confidently 
state that since the Criminal Justice Act of 1972 was 
passed, the jury is much more representative of the wider 
community than any other body given the task of making 
decisions in the criminal process. They point out that 
in their opinion, the jury now approximates the ideal of 
a representative cross section of society. Their final con- 
clusion states that “unrepresentative panels undermine 
the premise upon which the whole judicial system ulti- 
mately rests—that justice is seen to be done.” 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Deterrence Theory: A Reconceptualization,” by Stephen 
D. Webb (January 1980). Deterrence comes from the 
Classical School of Criminology, in which man was seen 
as fundamentally hedonistic, seeking pleasure and avoid- 
ing pain on a “free will” basis, resulting in criminal 
behavior being deterred by swift, certain, and severe 
punishment. Recent investigations have focused on the 
celerity (swiftness), certainty, and/or severity of punish- 
ment. Rational choice based on calculation of relative 
pleasure or pain appears to be far too simple to provide 
adequate explanations of deterrence. A typology differ- 
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entiates between offenses that are impulsive (some 
murder), compulsive (drunkenness), or instrumental 
(prostitution, amateur shoplifting, white-collar crime, or- 
ganized crime). Those acts that are impulsive or com- 
pulsive apparently do not respond to legal sanctions. As 
Chambliss has pointed out, it is unfortunate that most 
criminal-legal effort has been against persons least likely 
to be deterred by legal sanctions. 

“Juvenile Diversion: Conceptual Issues and Program 
Effectiveness,” by Gary Reker, James E. Cété, and Edward 
J. Peacock (January 1980). The Law Reform Commission’s 
Working Paper identifies four types of diversion, (1) 
community absorption, (2) screening and referring back 
to the family or dropping the case, (3) pretrial diversion, 
such as settlement or mediation, and (4) alternatives to 
institutionalization, like restitution, fines, service orders, 
absolute or conditional discharge, suspended sentence, pro- 
bation, community-based residence, or supervised release 
programs. An evaluation of seven studies of juvenile 
diversion outcomes revealed positive results in five studies, 
negative results in one study, and one indicated that 
diversion had really resulted in a few more juveniles 
being brought under control. Several suggestions for 
future research suggest use of more evaluative criteria 
than simply recidivism, better evaluation of treatment 
programs, and better focus on the integrity of the 
diversion programs. 

“A Situational Theory of Rape,” by Lorne Gibson, Rick 
Linden, and Stuart Johnson (January 1980). According to 
some criminologists, criminal behavior can be understood 
from either a genetic or a situational perspective. The 
genetic approach focuses on criminogenic processes in 
the early development of the offender, either biological 
or defective socialization. The situational approach focuses 
on the location, time, people and other circumstances re- 
lated to the deviant act. While genetic factors may create 
a “pool” of potential rapists, the situational contingencies 
determine who ultimately commits the rape, according 
to a review of all 344 reported cases of rape in Winnipeg 
for a 10-year period, 1966-1975, of which 281 “founded” 
cases were studied. Contributing situational factors were 
facilitating times, facilitating places, facilitating hardware 
(knives), facilitating others (two or more men), facili- 
tating actor (offender), and facilitating circumstances 
which combine to facilitate rape. 

“A Second Evaluation of the Rideau Inmate Volunteer 
Program,” by Paul Gendreau, Doretta Burke, and Brian 
A. Grant (January 1980). In 1974, the volunteer program 
was begun at the Rideau Correctional Centre of the 
Ontario Ministry of Corrections with inmates working 
5 days a week at the Rideau Regional Centre for the 
mentally retarded and the geriatric unit of the Brockville 
Psychiatric Hospital. The first evaluation was made in 
1976 when a high success rate was reported. This second 
evaluation is based on data collected from January 1976 
to March 1977 on performance ratings using the Hoffman 
Volunteer Program Acceptance scale, behavioral informa- 
tion collected from staff, a battery of attitudinal scales 
administered to the volunteers, and other ratings and 
tests. There were 46 volunteers at the hospital and 51 
at the centre for the mentally retarded. The staff in both 
institutions praised the work of the volunteers and the 
volunteers, themselves, expressed positive experiences. The 
attitudes of the volunteers did not change as a result of 
association with noncriminal others, probably because 
their attitudes were originally positive which caused them 
to volunteer. The behavior that did change was in the 


vocational sphere, including work skills, responsibility, 
and relations with staff. 

“Ecological Correlates of Crime in Ottawa,” by Avtar 
Singh, Halena Celinski, and C.H.S. Jayewardene (January 
1980). The ecological study of crime refers to the patterns 
of crime through the social and economic conditions in 
various areas. The data for this study came from the 
1971 census publications of Statistics Canada and from 
the Ottawa Police files. The demographic and sociostruc- 
tural variables were (a) average rent, (b) proportion of 
tenant-occupied buildings, (c) male unemployment per 
1,000, (d) female unemployment per 1,000, (e) number 
of persons per room, (f) number of children per family, 
(g) median income, and (h) persons per family. Crimes 
in the police files were collected for 1 week for 4 months 
during the summer 1972, including (a) crimes against 
persons, (b) sexual offenses, (c) property offenses without 
violence, and (d) offenses against the public order. 
Significant negative relationships were found between 
total crime rates and (1) average cash rent, (2) median 
income, (3) persons per family, and (4) proportion of 
tenant-occupied dwellings. Male and female unemployment, 
proportion of tenant-occupied buildings, and number of 
persons per family were related to crimes against persons, 
theft with violence, and crimes against the public order. 
The predictors were highest for sex crimes. The con- 
clusion was reached that, except for sex crimes, the 
ecological factors considered in this study were considered 
to be useless as predictors. 


SOCIAL WORK PERIODICALS 


Reviewed by HARVEY TREGER 


“Against the Family,’ by Leonard Schneiderman (Social 
Work, September 1979). The author, dean of the School 
of Social Work at Indiana University, Indianapolis, states 
that the United States has no national policy on “the 
family.” Frequent references to the family in the press, 
professional and academic literature and elsewhere con- 
tribute to the descrepancy between rhetoric and reality. 
Factors contributing to this situation are: (1) the 
celebration of individualism, of doing “one’s own thing,” 
as an ultimate value in American life; (2) the unspoken 
agreement that a family must break up before the com- 
munity is willing to help; (3) an analysis of social 
problems that blames the victim; (4) society’s inability 
to define what is meant by the “family”; and (5) the 
increasing numbers of people who simply are not a 
meaningful part of any family. The author believes that 
it is unlikely that a national policy on “the family” will 
emerge in the foreseeable future. As an interim measure 
he urges adoption of social policies and programs that 
will assure all children the basic naturance needed for 
growth and development. Guidelines for these policies are 
suggested. 

“Burnout: Smoldering Problem in Protective Services,” 
by Michael R. Daley (Social Work, September 1979). 
This article explores why caseworkers in protective serv- 
ices are especially susceptible to becoming emotionally 
burned-out and describes various strategies for the man- 
agement of stress and prevention of burnout among 
workers. Burnout is defined as a reaction to job-related 
stress that varies in nature with the intensity and dura- 
tion of the stress itself. It may be manifested in workers’ 
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becoming emotionally detached from their jobs and may 
ultimately lead them to leave their jobs. It is viewed 
as a dynamic process illustrated by some of the following 
behaviors: The worker makes a sharp distinction between 
personal and professional selves, e.g., not discussing work 
at home; the worker minimizes his invelvement with 
clients by keeping physically distant from them or by 
sharply curtailing the interviews; the worker becomes a 
petty bureaucrat, going strictly by the book and viewing 
clients as cases rather than as people. A phenomenology of 
burnout which may be useful to supervisors is described 
on personal and organizational levels. It is suggested 
that remediation of stress must be conducted on the 
basis of individual assessments and that efforts to prevent 
burnout must be individually tailored to each worker. 
Suggested strategies to prevent burnout include: the use 
of sanctioned timeouts, or time away from the job, 
supervisory support, peer group support systems, and 
the judicious rotation of job assignments. Also recom- 
mended are supervisory-worker discussion of problems, 
merit raises, promotions, training programs, and increased 
staff communication that will reduce feelings of isolation 
and increase support. The worker also needs to learn 
to manage his own stress through personal stress man- 
agement techniques, Yoga, physical exercise, deep breath- 
ing, etc. In conclusion, the author states that burnout 
may indicate that some people should be counseled out 
of the field. 

“Working With Prostitutes: Probation Officers’ Aims 
and Strategies,” Eileen McLeod (The British Journal of 
Social Work, Winter 1979). This small sample survey 
examines probation officers’ aims and strategies when 
working with street prostitutes within the context of 
the street offences act and the results of their work. The 
sample was obtained retrospectively in spring 1975. Sam- 
ple size was 20 representing a total of 120 officers’ work. 
Fifteen prostitutes were supervised throughout the first 
9 months of probation by the same probation officer. 
Five prostitutes were each supervised by two probation 
officers during this time. The officers were a cross section 
of backgrounds, training, males and females, etc. The 
sample presented one or two possible sources of bias. 
It was drawn from inner city areas where material 
deprivation was common. The sample did not contain 
any “high class” prostitutes or call girls so that it is 
likely the sample only consisted of young beginners. Most 
of the women had at least two previous convictions for 
soliciting. The author appropriately states that any con- 
clusions from this small survey must remain tentative 
however they could suggest a hypothesis which could later 
be tested more rigorously in subsequent studies. 

The findings indicate probation officers fail in their 
main aim of encouraging street prostitutes to stay within 
the law because of the women’s intention to do otherwise. 
The officers’ strategy of defining and tackling prostitutes’ 
legal, emotional, and material problems on an individual 
basis also leads to little impact on such problems. The 
article suggests that probation officers might more profit- 
ably adopt noncorrectional aims when working with street 
prostitutes and consider alternative social work aims. 

In conclusion, the author draws a parallel between the 
economic similarity of the street prostitute and the 
single woman with a family to care for. It is suggested 
that one to one contact with a probation officer is super- 
ficial and at the behest of the probation officer. It is 
thought that since these women are affected by a wider 
social process, women’s groups might be more helpful 
in supplying the kind of assistance and support needed. 


The role of the probation officer could be to introduce the 
women to such groups. 

“Assessment in the Life Model: A Historical Perspective,” 
by K. Jean Peterson (Social Casework, December 1979). 
This is a detailed scholarly analysis of the subject which 
at times seems somewhat esoteric. The author in her 
summary describes the article as “a historical review of 
assessment in the life model using the study-diagnosis 
treatment paradigm and updates this construct by adding 
ecological theory. Transition to this approach has led 
to changes in the gathering and conceptualization of 
information and a broadened perspective of applicable 
interventions for practice. After reviewing the semantics 
of the term assessment Professor Peterson concludes that 
all theoristics are writing about the same concept. The 
influence of the mechanistic view, field theory, and general 
systems theory are discussed. 

In discussing assessment the author states, “the way 
in which the problem is defined determines what data is 
relevant, the direction of inquiry to be pursued, and the 
factors to be emphasized. The concept of “value traps” 
is intriguing and a kind of bottom line item “if your 
values are rigid you can’t really learn new facts”... 
and can be forced into a premature diagnosis. 

The article is organized around the traditional casework 
concepts of study, diagnosis, and treatment. In the area 
of study, the differences between three major theorists 
in regard to what information should be gathering is 
cited: “Richmond, gathering everything in order to assure 
objectivity; Hamilton, emphasizing that relevance of the 
information to the client’s presenting problem and stress- 
ing the social factors involved; Hollis emphasizing the 
characteristics of the individual as they relate to the 
presenting problem and other areas the client may not 
see. 

The concept of salience is discussed and illustrated by 
the malfunctioning of a motorcycle. “When a motorcycle 
starts malfunctioning one must respond to what thrusts 
itself into attention, and then gather relevant information 
about this aspect of the motorcycle. It makes little sense 
to gather information about the electrical system of the 
motorcycle if the malfunction is a flat tire. In social work, 
one must know enough about the various systems (man- 
kind, environment, and their transactions) and know how 
they are interrelated to be able first to define which parts 
of the systems are malfunctioning and then to gather 
information about these in order to maintain or regain 
a balance. One must also know how intervening in one 
system will reverberate into other systems ... Problems 
in living are not the result of internal processes alone, 
but rather the consequences of the interactions among 
the various elements of the ecosystem.” 

The diagnostic process is viewed as a classification 
system for dealing with the information and making 
predictions. A number of conceptual and classification 
systems are discussed including Gitterman and Germain 
and Studt. 

In the life model the helping process includes anything 
that will provide the necessary conditions for clients to 
work on their defined tasks. 

The value of this article for probation officers is that 
it is a synthesis of the literature which can help to jar one 
loose from a routinized practice and a single point of 
view to look at range of frameworks and nuances in 
approaching the presentence investigation. This article 
could be useful in a symposium on the subject at regional 
training conferences for probation officers. 


- 
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Your Bookshelf on Review 


EDITED BY BENJAMIN FRANK, PH.D. 


Sentencing Reform: Certainty, Equality, and 
Control of Discretion 


Just Deserts: Sentencing Based on Equality 
and Desert. By Richard G. Singer. Cambridge, 
Mass.: Ballinger Publishing Company, 1979. Pp. 
219. $17.50. 


Law professor Richard Singer examines the philosophy 
of criminal sentencing based on commensurate desert and 
suggests how reform might be implemented. Concurring 
with previous research, he rejects most sentencing policy 
because it is unequal and does not rehabilitate or deter, 
but also because it fails to emphasize the moral blame of 
the offender. Singer favors a cumulative criminal code 
requiring punishment in proportion to the harm caused by 
the offender. The book ends with a survey of much recent 
state legislation and a model sentencing statute. Singer 
believes most current legislation fails to produce equality 
in sentencing, but he is optimistic that state governments 
are proceeding correctly. 

Professor Singer’s review of previous reforms and 
related literature generally is well organized and clearly 
presented and his notes and bibliography, while not 
exhaustive, will be useful to readers initiating a search 
for pertinent literature. His reform model also includes 
several compromises on rehabilitation, probation and recid- 
ivism which will appeal to criminal justice employees, con- 
ceivably facilitating adoption of new polices. Nevertheless, 
while arguments for equality always are appealing, there 
is little in this new work which persuades that his reforms 
will reduce crime or improve prison life. The author per- 
haps has tried too greatly to satisfy objections to his 
reforms from practitioners. 

Moreover, much of the author’s analysis of how reform 
may relate to current institutions and practices is im- 
precise and frequently relies on the author’s own judgment 
or intuition than on existing empirical research which des- 
cribes and frequently explains actual judicial system 
outcomes. For example, at one point Singer doubts the 
value of empirical research for policymaking because it 
is not sufficiently precise and findings are subject to 
change (p. 42) but he defends even more abstract philos- 
ophy while readily admitting that “. .. real life neither 
allows nor requires such precision.” (p. 43) Explaining 
recent criticism of judicial discretion, he states that “... 
time simply caught up with judiciary.” (p. 9) We deserve 
a more thoughtful and complete explanation. In one 
discussion he states that criminal justice distributes 
punishment randomly (p. 23), but other discussion reveals 
that he probably means that it is consistently unequal, but 
not random. Elsewhere Singer questions the effect of 
public opinion on legislative policymaking, correctly sus- 
pecting that many people attribute too much importance 
to this very fuzzy and all-inclusive concept, but he also 
writes of “... our normal reaction...” (p. 72) in wanting 
to punish recidivists more severely. Whose normal reaction, 
we might ask. Singer also argues that the “average 
member” of the community understands the process by 
which lengthy judicial sentences are reduced by parole 
boards to a small fraction of the original term imposed 
by judges (p. 115). He cites no evidence for this claim, 


and the opposite hypothesis actually seems more per- 
suasive, for there are numerous opinion surveys which 
suggest that most citizens have only limited substantive 
knowledge of government generally and that the judiciary 
practically is invisible and poorly understood. 

The author sometimes poses excellent issues for dis- 
cussion, but his normative arguments would have more 
impact if they were well grounded in previous empirical 
literature. His reform model also falters because he avoids 
or drops important political issues. For example, he states 
that reducing variation in prosecutorial discretion within 
states “. .. might ultimately have to be resolved by some 
statewide mechanism, which could be evolved over a period 
of time.” (p. 131) This is too obscure to be of much value. 
Singer also believes that plea bargaining can be re- 
formed “... if good faith efforts are made by all involved.” 
(p. 128) We might hope so too, but good faith is not a 
very convincing basis for political reform. 

Perhaps the broad scope of his project contributes to 
these problems, since the author touches on so many 
features of the criminal justice system in a relatively 
short volume; nevertheless, they detract from the pos- 
sible value of Singer’s reform model. 


Florida State University Harry R. GLick 


The Classic Report on the American Prison 


On the Penitentiary System in the United States 
and Its Application in France. By Gustave de 
Beaumont and Alexis de Tocqueville. Carbondale 
and Edwardsville: Southern Illinois University 
Press, 1979. Pp. 222. $5.95. Originally published 
in 1833. 


The authors were young men, ages 29 and 26, respec- 
tively, from the French aristrocracy sent to the United 
States in 1831 to observe an enlightened prison system 
that had become a model for the rest of the world. They 
spent several weeks in New York studying the penitentiary 
on Blackwell’s Island and the Bridewell of New York City, 
as well as Sing Sing and Auburn. They visited the Eastern 
Penitentiary and Walnut Street prison in Philadelphia, 
as well as prisons in Baltimore, Connecticut, and elsewhere. 
By the time they returned to France, they had become 
ardent admirers of the American institutions and recom- 
mended their replication in France. 

All civilized countries need some methods of dealing 
with offenders. In the preface written by Francis Lieber, 
the original translator, reference was made to Pongloss, 
who was shipwrecked on the coast of Portugal and infer- 
red that he was in a civilized country because he had seen 
men in chains. 

The first feature to attract the attention of the authors 
was the classification of inmates according to their crimes 
and the separate cells that resulted in absolute isolation. 
The Pennsylvania system and the Auburn system rec- 
ognized the value of segregation and isolation to avoid 
moral contamination, but the Auburn system maintained 
that isolation by silence during congregate labor and 
retained the beneficial results of working. 

Fermented liquor is prohibited in the United States 
and inmates drink water, alone, unlike France. In Amer- 
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ica, the inmate who possesses wealth lives like the poorest 
of them, all inmates being treated alike. Meals in Amer- 
ican prisons are all prepared alike, either within the 
institution or catered by outside contractor. Wealthy 
prisoners in France can buy anything they want. In the 
eating houses in French prisons, inmates can buy what 
they desire. The abuse of alcohol, particularly wine, is 
available in French prisons. Further, prisoners" America 
are never idle. 

The prisons in America and in France appear to re- 
flect the general values of the people. Political and cultural 
leadership in America came down from a deeply religious 
heritage with historical ties to the Puritans, Quakers, and 
other religious groups, many of whom had fled Europe in 
search of religious freedom. This has given the Amer- 
ican people a heritage of high morality and need for pen- 
itence and forgiveness. On the other hand, the French 
appear to be more practical and utilitarian, tending to 
move in public affairs with less stringent morality. 

The whip was defended as a brief and painful exper- 
ience, but did not require social isolation that may be 
counterproductive to the ultimate objective of the pen- 
itentiary. Pennsylvania was the only state that continued 
to protest against corporal punishment. 

The authors conclude that the American system should 
be implemented in France. Its effectiveness lies in the 
classification and separation of inmates to avoid moral 
contamination, enforced labor to promote good work 
habits, and restricted environment to avoid many of the 
abuses that exist in French prisons. The prison system 
remains a reflection of the society it serves. Some of the 
insights brought by these two young French social histor- 
ians have profound implications for all human relation- 
ships. They observed the effects of extreme social isolation 
on mind and body, but recognized the need for individual 
reform of offenders. They recognized the effect of social 
isolation and schizophrenia a century before their appear- 
ance in the social science literature. This reviewer found 
On the Penitentiary System in the United States and Its 
Application in France most enlightened, interesting read- 
ing, and with historical insights and materials as applic- 
able in 1980 as they were in 1833 when the book was first 
published. It should be part of the personal library of 
everyone interested in corrections. 


Florida State University VERNON Fox 


Theories and Policy Issues Facing the 
Criminal Courts 


The Study of Criminal Courts: Political Per- 
spectives. Edited by Peter F. Nardulli. Cambridge, 
Mass.: Ballinger Publishing Company, 1979. Pp. 
285. $22.50. 


The nine chapters in this book of readings form a trip- 
tych: the central “panel” of three articles explores theories 
to explain criminal courts, flanked by an introductory 
panel on criminal courts as dispute processing institutions, 
and a concluding group of essays on specific policy issues. 
This anthology avoids the diversity of “pictures at an 
exhibition” because of a similarity of outlook among the 
nine authors—all empirically oriented political scientists— 
and close collaboration among them stemming from a 
roundtable discussion at the 1978 American Political Sci- 
ence Association meeting. The authors are active in re- 
search and writing about trial courts, are obviously 
acquainted with one another’s work, and have apparently 
engaged in exchanges of ideas during the writing and edit- 
ing of this book—factors which account for some strengths 


and weaknesses in what is, on balance, an important con- 
tribution to the literature on courts. 

Given the solid achievements of the nine contributors 
(Herbert Jacob, Frances Kahn Zemans, Austin Sarat, 
James L. Gibson, Peter Nardulli, Herbert Kritzer, Roy 
B. Flemming, Milton Heumann, and Beverly Blair Cook) 
one expects the volume to at least live up to its modestly 
stated goal of attempting “to catalogue at least some of 
the significant advances in our understanding of criminal 
courts that have occurred over the past decade.” It does 
this and also expands our mental horizons in thinking 
about courts. The authors generally resist the temptation 
merely to restate their past work, and offer instead ex- 
tensions of their previously published ideas. 

Gibson, Nardulli, and Kritzer, in the central “panel” 
impose “external” theories to explain the courts: role 
theory, organization theory, and political culture. Gibson’s 
use of a sociological construct which has in the past proven 
to be as empirically weak as it is heuristically strong is 
perhaps the boldest theoretical foray in the book. Gibson 
relies on his previous research to show that role theory is 
a useful model for predicting decisional behavior rather 
than outcomes when role orientations are conceptualized 
as weights attached to different decisional criteria. This 
approach is a unique application of role theory and seems 
to be more sensitive to empirical data than its earlier use 
by sociologists. It does, however, alter the received idea 
of role theory. Nardulli provides a useful review of 
organizational analyses of criminal courts and suggests 
that organizational theorists of the next generation may 
incorporate factors which are now beyond their interest. 
This point may well reflect the editor’s sensitivity to the 
quality of the diverse theoretical inputs of this volume. 
Kritzer presents a dense review. of data and literature to 
show that political culture can be used as a primary rather 
than residual explanation of the courts, although, in this 
reviewer’s opinion, the mixed results suggest caution in 
accepting political culture as a satisfactory or primary 
theory at this time. 

The first three chapters by Jacob, Zemans, and Sarat 
display thematic coherence by focusing on dispute proces- 
sing rather than dispute settlement as an explanation of 
criminal courts. Jacob, drawing on victim survey data and 
the Vera Institute’s study of New York criminal courts, 
demonstrates that in related party cases the function of 
the courts is to process continuing disputes between known 
parties while in the more stereotypic stranger crimes the 
courts do settle disputes and enforce norms whether by 
adjudication or negotiation. Zemans expands the concept 
and offers the dispute processing model as a major im- 
provement on administrative-bureaucratic-organizational 
theories. This model focuses on aspects of the criminal 
incident, interpersonal relations of all actors, and their 
views on the accessibility of the courts. While an interest- 
ing theory is proposed, any claims as to its superiority 
must wait for actual testing. Sarat posits that the “nasty 
business” of the criminal court precludes ideal operation. 
Thus, major and conflicting criminal court paradigms 
create unrealistic demands for strict legality, social de- 
fense, and social service. In their place, Sarat proposes 
a paradigm of “disjointed incrementalism” a strategy to 
accommodate competing concerns, compromise, and a need 
to “get the job done.” Sarat’s chapter is written with 
elegance and wit, is grounded in a broad and accurate 
picture of how courts operate and are perceived, and offers 
not only a theoretically stimulating idea but an anodyne 
for harried chief judges and court administrators. 

Part III concerns policy issues. Flemming’s study of 
policymaking and adaptation in pretrial release strategies 
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in one court, Heumann’s reflections on plea bargaining, 
and Cook’s review of recent sentencing studies and reforms 
are important to those who are concerned with bridging 
the gap between theory and practice in a time of change. 
A detailed explication is not possible here, but these three 
essays are most satisfactory on theoretical and policy 
levels. 

The essays differ in the extent to which they are 
explicitly “political.” The first three chapters seem to be 
written from a sociological vantage point while the later 
chapters are more obviously the product of political sci- 
entists. Another interesting feature is that the authors 
are all skeptical about the ability to change or “reform” 
the courts. Given their close empirical study of trial courts 
they are close to the actual needs and constraints faced 
by these institutions. Would-be reformers must pay at- 
tention to this, if sound and lasting improvements in court 
processing are to be had. 

The book lacks a historical perspective. Several chapters 
could have offered richer concepts if, for example, 
Thurman Arnold’s insights into the symbolic and practical 
aspects of the courts were considered. The chapters on 
dispute processing do not consider the larger political 
context of local courts or the kind of law they enforce. 
Attention to the historic division between tort and crime 
in medieval England should yield important notions about 
the context of basic court functions. 

It should be noted that each chapter (not only the middle 
three) is concerned with a theoretical understanding of 
how courts operate. The diversity of models suggested in 
The Study of Criminal Courts shows that empirical polit- 
ical science has obviously not found a common paradigm 
for understanding our society’s chief dispute processing / 
settling mechanism. This is understandable, given the 
short time that social scientists have been seriously con- 
cerned with trial courts. The richness of the differing 
approaches in this book, given the current stage of devel- 
opment of court studies, is welcome and _ intellectually 
exhilarating. This is an important book which should be 
required reading for serious students of the trial courts. 


School of Criminal Justice MARVIN ZALMAN 
Michigan State University 


Crisis Intervention Techniques 


Helping People in Crisis, 1st Edition. By 
Douglas A. Puryear. San Francisco: Jossey-Bass, 
Inc., Publishers, 1979. Pp. 225. $13.95. 


The decade of the 1970’s saw, what many people feel to 
be, the beginning of a new professional interest in the 
broad general area of crisis intervention and conflict 
management. This movement spanned not only the tradi- 
tional helping professions such as psychiatry, social work, 
and medicine, but also the flelds of law enforcement, cor- 
rections, and other related services. Out of this new inter- 
est came a proliferation of monographs, textbooks, and 
other articles all dealing with the issue of people in crisis. 
While many of these previous articles were of sound qual- 
ity, an equally large number presented the topic of crisis 
intervention in a highly structured, academic, and im- 
practical manner. Dr. Puryear’s book is, however, a re- 
freshing change from the usual writings on this topic. 
From the very onset, he has achieved his purpose in mak- 
ing this a practical approach to dealing with people who 
help other people through crisis. 

Although this book presents a sound theoretical founda- 
tion, it also devotes a healthy portion to specific techniques 
of how to do it. 


Dr. Puryear makes it very clear that “the goal of crisis 
intervention is to restore equilibrium .. . the goal is 
not personality change or change in family structure, 
that is, changes in the basic pattern of functioning.” While 
some people may criticize this approach as being too 
narrow or lacking specific followup, this reader feels that 
this is a very important issue to be addressed by prac- 
titioners ° crisis intervention. All too often, professionals 
have fa prey to attempting to solve all of the client’s 
problems and as a result have done very little more than to 
confuse the client and raise, even further, their level of 
anxiety and conflict. 

Throughout the nine chapters, Dr. Puryear brings to 
bear his expertise in providing the reader with a sound 
theoretical foundation coupled with generous and appro- 
priate examples of theory application. Such examples are 
clear, concise, and can be easily related to the variety of 
helping professions to whom this book is directed. 

Dr. Puryear continually emhasizes that “problem solving 
is the backbone of the crisis intervention approach .. . 
and helps define your role as a worker.” The author is both 
balanced in his sensitivity to the needs of clients as well 
as the need of all helpers to maintain and promote a sense 
of self-direction and independence in the client. 

Perhaps the best clarification of Dr. Puryear’s approach 
is his caveat to the reader “you are not an expert at 
solving client’s problems for them. You are an expert in 
the process of problem solving—that is, how to go about 
doing it.” This point is continually reinforced throughout 
the book and is especially appropriate in chapter six. 

Another area which the author deals with in some detail 
is chapter seven which addresses Closing the Intervention 
and Follow Up. This is perhaps one of the most critical 
areas in the whole spectrum of crisis intervention and one 
which is often neglected by many practitioners. 

In summary, this book should serve as an excellent 
resource for not only the seasoned practitioner, but also 
for the beginning professional who wishes to develop his 
or her basic skills in this most important area of the 
helping professions. 


Augusta, Maine RAYMOND K. CoNIFF 


Lexicon of the Court Process 


Juvenile Justice. By H. Ted Rubin. Santa 
Monica, California: Goodyear Publishing Com- 
pany, Inc., 1979. Pp. 299. 


The author is a distinguished jurist and social worker 
who has provided an overview of the contemporary juve- 
nile justice system. Eleven of the 12 chapters are headed 
by three poignant questions that serve as a guide to each 
chapter. Material is covered in a methodical and logical 
way and is enhanced by a comprehensive bibliography. 

Legislative trends are towards harsher sentencing for 
repetitive offenders, proportional sentencing, and lesser 
judicial discretion. What will follow punishment is an 
interesting question. Another problem facing the court is 
the question of whether status offenders should be com- 
pletely diverted from court. The resolution of this issue 
will shape the future course of the court. Diversion to 
community agencies has not provided significant improve- 
ment of services. 

Focus on due process has created an adversary role in 
the juvenile court. There appears to be a clash between 
due process and parens patriae rather than a mesh. The 
author touches upon some very important concepts in 
noting that probation services usually occur weeks and 
months after the offense when “perception of cause and 
effect is lost.” The client sees beating the system through 
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the adversary process in some instances. There is a 
distortion of reality by a guilty parent to the child. The 
medical model of treatment appears to have encouraged 
this reaction in the parent who then becomes very defen- 
sive of the child and the child’s activities. 

Court personnel, nonlawyers, are challenged regarding 
their authority and ability to make decisions at the first 
level of screening. “Decisions,” the author indicates, “may 
be as invisible and arbitrary by the prosecutors.” The 
juvenile court may be so involved in an adversary process 
that the focus of probation services is minimized. Defense 
lawyers may be a good balance and technical defenses may 
be a legitimate defense, but parens patriae is an eroded 
concept. 

“The great conflict for a parent’s lawyer occurs when he 
must argue his client’s desire, although the parents may 
be totally incompetent and may, in fact, have severely 
injured the child, yet this is the lawyer’s ethic; and to do 
less may mean the parents have had an inadequate 
representation and that the adversary system of justice 
has been compromised.” This is a quote from the 
Dependent /Neglect chapter and is an excellent argument 
to get out of an adversary proceeding on dependent/ne- 
glect cases. The principle should be what is in the best 
interest of the child. 

The author’s assessment that discussion of the future 
of the juvenile court seems to come from all corners 
except the profession that has been most closely associated 
with the positive aspects of the juvenile court, i.e., the 
probation officer is accurate. The court can’t provide solu- 
tions to all problems and the closing quote which is most 
appropriate is, “I’m sorry we can no longer help you or 
your child, the community, not the court, has to help you 
find the way.” It is a professional injustice not to include 
this book “as a must” to read. 


Chicago, Ill. SUZETTE FEHER 


The Attica Movie: Telling It Like It Was 


“Attica.” Reviewed by William Wilbanks 
Ph.D., Department of Criminal Justice, Florida 
International University, North Miami. 

On March 2, 30 million viewers from across the Nation 
viewed a 2-hour movie on ABC television entitled “Attica.” 
The “docudrama” was based on a book (A Time to Die) by 
New York Times columnist Tom Wicker who was one of 
the observor/negotiators during the 5-day seige in Septem- 
ber of 1971. The movie brought to mind again one of the 
most tragic episodes in American penal history and raised 
many questions in the minds of viewers who watched the 
TV portrayal of those events. My conversations with those 
who saw the movie suggest that two questions are upper- 
most in the mind of viewers. First, people want to know 
if the events portrayed on the screen are the “way it really 
was?” Second, viewers want to know what happened after 
the riot was quelled—were inmates and state officials who 
committed illegal acts punished? 

I was one of nine members of the New York State 
Special Commission on Attica (dubbed the McKay Com- 
mission after the chairman, Robert McKay) which spent 
a year investigating the events surrounding Attica. Our 
citizens’ commission, funded by the State, issued a written 
report (published by Bantam under the title: Attica: The 
Official Report of the New York State Special Commission 
on Attica) in September of 1972 along with a 90-minute 
television report shown nationwide on PBC stations on 
September 13, 1972. Those reports dealt with the causes 
of the riot, the reasons for the breakdown in negotiations 


and why so many lives were lost. My comments on the 
accuracy of the movie will be based on my experience as 
a member of the McKay Commission. The update on the 
prosecution effort is derived from newspaper accounts. 

In most respects the movie was remarkably faithful to 
Wicker’s book (which I consider to be a fair and accurate 
description of the Attica events which he describes) but 
like the book focuses only on a brief time period—the time 
that Wicker was present at Attica. Since Wicker did not 
witness the beginnings of the riot or the police assault and 
rehousing of inmates, little attention is given to those 
events in the book or the movie. The focus is on the 
negotiation process. However, the movie/book leaves many 
questions unanswered since most of the controversy sur- 
rounding Attica involves the cause of the riot and the 
retaking of the institution. 

The movie did refiect some of the underlying tension 
between a rural white guard force and a militant (largely 
Black and Spanish) inmate population and the dissatis- 
faction of inmates with Commissioner Oswald’s promises 
(but lack of action) of reform. However, the “unbeliev- 
able” (from a retrospective point of view) failure of 
security efforts were not portrayed on the screen. No riot 
plan existed for the institution and the only means of 
communication was by a telephone and thus many guards, 
hearing a disturbance coming their way, stayed at their 
post to become hostages since they could not get through 
to the warden (the line was busy when they called) for 
permission to leave their post. Likewise, everyone had 
faith that the Times Square gates would hold up (they 
were literally pushed down—no key was used as depicted 
in the movie) if a disturbance broke out in a hallway 
(as it did). Yet no check on the strength of the gates had 
ever been made. 

My greatest objection to the movie/book lies in the 
impression left with viewers of the situation that existed 
in the yard during the 5 days. The movie led us to believe 
that the inmates were united and that there was democ- 
racy in the yard with the voting down of the 28 points 
(holding out for amnesty, the dismissal of the warden and 
flight to another country) being the will of the vast 
majority. The Commission reported that the great major- 
ity of inmates wanted out of the yard and would have 
given up the first day but were prevented from leaving 
the yard by the inmate security force on orders from the 
“leadership” who wanted to demonstrate solidarity. In- 
mates were afraid to dissent from the “recommendations” 
of the leadership since they were afraid of the conse- 
quences of dissent (three inmates were killed by other in- 
mates during the riot for acts disapproved by the leader- 
ship). The leadership wanted amnesty since they were 
aware they would likely be charged with the murder of 
the guard and the three inmates—thus they manipulated 
the “vote” to reject the 28 points without amnesty. The 
movie probably left most viewers confused as to why the 
inmates rejected the 28 points. In short, I believe that 
Wicker (and the movie) accepted the ostensible democracy 
which was presented to him in the yard during his brief 
visits there—perhaps George Romney might say he was 
brainwashed. 

Wicker’s political bias (he is an avowed liberal) appears 
at times in the movie/book. For example, he is at pains 
to document the racism of the guards and troopers and 
yet virtually ignores racism on the part of the inmates. 
He does not report on one observer’s speech to the inmates 
urging them to get revenge on “Whitey,” the rape of white 
inmates by blacks during the seige, the racial tension in 
the yard, etc. And yet Wicker does not impugn the motives 
of State officials (as did Herman Badillo in his account of 
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Attica—A Bill of No Rights: Attica and the American 
Prison System) or of the inmates (as did Commissioner 
Oswald in his account—(Attica: My Story). Viewers who 
believe the account by Wicker is biased should read the 
accounts by Badillo and Oswald for comparison. Overall, 
Wicker’s portrayal is balanced. 

My second major objection to the movie is that it sug- 
gests that in the police assault virtually all of the troopers 
(and some corrections officers) fired their weapons indis- 
criminately killing unresisting inmates in mass. The 
McKay Commission reports that only a few troopers fired 
at all and that it is likely that only a small number fired 
indiscriminately. If the massive firing depicted in the 
movie had actually occurred far more casualities would 
have resulted. The facts are that 39 persons (including 10 
hostages) died of gunshot wounds from the assault with 
an additional 80 being hit with gunfire (thus one of every 
10 persons in the yard was hit). Most of the casualties 
can be attributed to the lack of vision due to the tear gas 
and gas masks, the inappropriate firing of shotguns from 
great distances, attempts to “pick-off” inmates who held 
knives to the throats of hostages, attempts to protect one 
trooper who was attacked by inmates in the yard when 
he ran toward the hostages, etc. The McKay Commission 
does document numerous cases of indiscriminate firing and 
“reckless endangerment” with weapons but the film exag- 
gerates the extent of police misconduct. A better idea of 
the assault can be obtained by viewing the actual police 
video-tape of the retaking which is part of the Commis- 
sion’s visual report. 

The movie is also silent with respect to another aspect 
of Attica—the brutality which occurred during the re- 
housing of the inmates after the riot was quelled (the 
beating of the hostages by the inmates in the intial take- 
over was also not shown in the movie). Corrections officers 
and troopers who were filled with anger over the treatment 
of the hostages and what they viewed as inaction and even 
capitulation by the authorities vented their hostility on 
the inmates when order was restored. The Commission 
report documents the widespread beating of inmates by 
guards and troopers after the riot and the failure of State 
officials to prevent this illegal conduct (the administrative 
failure is inexcusable in light of the expectation of such re- 
prisals in the aftermath of the riot). 

National Guardsmen and other outside observers con- 
firmed widespread beatings and verbal abuse of the vilest 
nature. Reprisals were especially severe in segregation 
where the suspected inmate leaders of the uprising were 
taken. Forty-five percent of the inmates who had been in 
the yard suffered bruises, lacerations, abrasions, and 
broken bones as a result of the action by State officials in 
the aftermath of the riot. In short, many criminal assaults 
by State officials occurred in the rehousing of inmates. 

But what has happened since the end of the Attica riot? 
A special prosecutor was appointed to pursue criminal 
prosecutions and a grand jury was empaneled in the rural 
county where Attica was located. This grand jury sat for 
more than 4 years making it perhaps the longest-sitting 
panel in American legal history. A second grand jury was 
empaneled in 1974. Sixty-two inmates were indicted on a 
total of approximately 1,300 charges (ranging from steal- 
ing a key to murder). No State official was indicted until 
October of 1975 when a single State trooper was indicted 
for “reckless endangerment” with a shotgun. No discipli- 
nary action was taken by the State against troopers or 
correction officers. Most of the indictments were eventu- 
ally dismissed (or those charged were acquitted) though 
two inmates were convicted at trial (one for murder and 


one for assault) and eight pled guilty in return for re- 
duced charges. 

Critics began to charge that the prosecution effort was 
one-sided since the McKay Commission had documented 
numerous acts by guards and troopers which violated the 
law. In mid-1975 a member of the prosecution staff 
(Malcolm Bell) resigned and went public with charges 
that the prosecution engaged in a coverup of crimes by 
State officials. Governor Carey (a Democrat who had re- 
placed Republican governor Rockefeller) appointed a 
special State investigator (Bernard Meyer) to investigate 
the charges by Bell. Meyer worked for 6 months with eight 
lawyers and produced a 576-page report which concluded 
that though there had been no intentional coverup the 
prosecution had indeed made numerous “errors in judg- 
ment” which led to an imbalance in the prosecution. (Bell, 
in response, suggested that Meyer’s report depicted the 
prosecution as fools rather than knaves while he believed 
the reverse was true.) Meyer called for a special pros- 
ecutor to be named to review all of the indictments and 
to recommend what further action, if any, should be taken. 

Governor Carey appointed Alfred J. Scotti as special 
prosecutor in December of 1975. After a 4-month inves- 
tigation Scotti recommended that all but one of the in- 
dictments be dismissed and that disciplinary action be 
taken against some troopers and corrections officers (since 
a failure to collect evidence initially precluded criminal 
prosecution with its higher standard of proof). 

On December 31, 1976, Governor Carey announced that 
he was wiping the slate clean by pardoning nine of those 
convicted and commuting the 20-year-to-life sentence of 
John Hill (who was convicted of the killing of a guard) 
so that he became immediately eligible for parole—17 
years before he would have been eligible. The governor 
took this action due to his belief that the State must 
ensure equal justice for all citizens and that Meyer and 
Scotti had made it “irrefutably clear” that the State failed 
“abysmally” in upholding this principle in the handling 
of the Attica investigation and prosecution. 

Since the initial investigation of illegal conduct by 
State officials had been “deficient”? Carey concluded that 
it was no longer possible to secure even a semblance of 
equal justice now through further prosecution of State 
officials. Thus he decided to pardon all involved—both 
inmates who had been indicted and/or convicted and State 
officials who should have been charged or administratively 
disciplined. Carey said: “I now must conclude that the 
conduct of this investigation and prosecution has been 
such that we now confront the real possibility that the 
law itself may well fall into disrespect. Hence, I have con- 
cluded that, as Governor, I have the final responsibility 
to bring this tragic affair to a conclusion which however 
unsatisfactory, will foster respect for our system of justice 
as one capable of recognizing and correcting its wrongs 
. ... We have succeeded in dividing and polarizing the 
people of this State without satisfying the quest for justice 
in this tragedy. To continue in this course, I believe, would 
be merely to prolong the agony with no better hope of a 
just and abiding conclusion. Attica lurks as a dark shadow 
over our system of justice. The time has come to firmly 
and finally close the book on this unhappy chapter of our 
history as a just and humane State.” 

Carey further explained that his actions should not be 
construed as a reflection of a lack of culpability for the 
conduct at issue. “Rather these actions are in recognition 
that there does exist a larger wrong which transcends 
the wrongful acts of individuals caught in the seamless 
web into which the tragedy of Attica has spun itself. They 
are in recognition of the immutable principle in our society 


YOUR BOOKSHELF ON REVIEW 85 


that the State itself should not sanction the maintenance 
of legal proceedings out of harmony with the principles of 
equal justice.” 

Certainly all will not agree with Governor Carey that 
greater respect for the law will result from wiping the 
slate clean and admitting past mistakes rather than con- 
tinuing with further prosecutions and punishment of those 
who were (admittedly selectively) prosecuted. I, for one, 
am willing to stand with Governor Carey. I, too, believe 
that Attica was a great tragedy not only in that 43 lives 
were lost but in that it demonstrated the inability or 
unwillingness of the State to ensure eaual justice under 
law for all its citizens. I only regret that the television 
movie told us only part of the tragedy of Attica. 


Criminal Law and the Battered Woman 


Battered Women. Edited by Donna M. Moore. 
Beverly Hills, California: Sage Publications, 1979. 
Pp. 232. Hardcover $17.50; Softcover $8.95. 

The problem of women who are severely beaten by 
spouses is as old as mankind, yet it is only in the present 
decade that anyone has recognized it as more than a 
“private matter.” Even now, attention is paid generally 
only when a woman is sufficiently injured to require 
hospitalization, an advanced stage of such chronic abuse 
which society is forced to heed because of its life- 
threatening nature. 

The purpose of Battered Women is to raise the societal 
level of consciousness to this enduring problem and to 
urge readers to become actively involved in strategies 
which will assist such women, who are relatively helpless 
absent aid from the community. To the extent that the 
book raises an average person’s awareness of the problem, 
it deserves a place on library shelves. However, a criminal 
justice professional seeking guidance in policymaking will 
find this work of little use. 

First, the book is a survey-type work written by 
several authors, each of whom gives a glimpse of her 
work with battered women or a theory about the battering 
syndrome. It is basically a summary of a conference 
held in 1978 at the University of California at Davis, 
which itself was designed to present 4% overview of the 
problem rather than to increase the very small body of 
knowledge we now have. With the exception of the 
chapter written by psychologist Lenore Walker, most of 
the book is irksomely petulant in tone, and reads like 
a tract in doctrinaire feminism. 

The authors want extensive and immediate action from 
individuals, local communities, and the entire criminal 
justice system. Yet, the factors essential to orderly 
planning are missing: reliable statistics on the extent 
of battering, and reliable evidence of what constitutes 
battering. The authors admit that no accurate statistics 
are available, and it is doubtless true that assault and 
battery between spouses naturally tends to be under- 
reported. Yet, the text is replete with guestimates about 
the extent of interspousal violence, all of which are extrap- 
olated from very limited sources and scattered, severe 
incidents. Similarly, the definition of battering, which is 
used alternately throughout the book to mean either 
physical or psychological damage, is vague and totally 
unusable in the criminal justice system where the stand- 
ards must be specific and cases proven beyond a reasonable 
doubt. 

Though real battering is no less ugly for this lack 
of definition and statistics, the gap between what is 
suspected and what is subject to specific proof leaves 
policymaking professionals at a loss to know where to 


expend or expand limited personnel and other resources. 
Faint praise is given in the book to those (mostly unspeci- 
fied) areas of the criminal justice system which take bat- 
tering seriously; for the most part, all officials from the 
cop on the beat to judges of the highest courts reap heavy 
blame for failing to prosecute offending spouses. I am 
certain that many cases are not treated as seriously as 
most of us would desire. Yet, blanket assumptions that 
police do not respond to desperate women or that district 
attorneys fail to prosecute serious cases constitute the 
kind of unsubstantiated rhetoric which badly damages 
the credibility and the professionalism of the authors. 
It would benefit the victims, the criminal justice system, 
and society if more effort were put into developing valid 
studies in selected areas rather than into mere rhetoric. 


Boston, Mass. MarRIE T. BUCKLEY 


Comprehensive Study of 
Contemporary Delinquency 


Juvenile Delinquency. By Peter C. Kratcoski 
and Lucille Dunn Kratcoski. Englewood Cliffs, 
sas eres Prentice-Hall, Inc., 1979. Pp. 429. 


This book is intended as a text to the study of juvenile 
delinquency. Sixteen chapters comprehensively cover as- 
pects of the field. The text is well written and interspersed 
with case studies and commentaries. The resource material 
is timely. 

Juvenile Delinquency moves from historical phases, 
scope and degrees to causation. The changing role of the 
family is discussed, its relation to delinquency, child 
abuse, delinquency amongst females and so on. From 
the family, the text moves to outside institutions as 
schools, police, diversion agencies, courts and probation 
departments. Contemporary treatment modalities are pre- 
sented with a look to the future. An annotated bibliog- 
raphy follows the text to give students further historical 
and contemporary resource material. 

The major question throughout and which is addressed 
more fully at the conclusion is should there be juvenile 
court and if there is what philosophy and law will 
guide the court? Is the concept of parens patriae outmoded 
or still applicable? Many ideas and facts are presented 
throughout but more conclusions and resolutions should 
be advanced. 

The female problem is discussed in relation to higher 
statistics of females involved in crimes, discriminatory 
detentions and referrals to the court for such offenses 
as incest and sexual promiscuity. A further progression 
would be to statistically show how many females are 
relegated to the responsibility of child care and rearing 
without adequate resources. The authors point out the 
poignant factors in the increased violent and property 
crime and focus in on negligent aspects of treatment 
for females in the criminal justice system. 

The chapter on child abuse and neglect, consisting of 
15 pages, seems out of place except that it is under 
the purview of juvenile court law. Preferably, the topic 
in this book should be related to future delinquency or 
status offenses. 

William E. Amos noted, “the school, through a combina- 
tion of public apathy, home neglect, and public pressure, 
has attempted to become all things to all children without 
the resources, knowledge or public support to succeed. 
The school may feed, clothe, teach, treat, transport and 
counsel our young. These services have been influenced 
and molded by the middle-class philosophy of our school 
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as the principal agency to shape our youth.” School is 
often most associated with the ability to get a good job 
or a job at all for that matter. Unemphasized is the 
notion that knowledge is a goal in itself and immeasurable 
as a payoff throughout life. 

In recent years, a form of treatment is to divert 
clients who are guilty of status offenses to programs 
rather than processing them through juvenile justice 
system. Should status offenses be removed from the juris- 
diction of the court? The proliferation of agencies that 
deal with status offenses since funding became available 
is a source of amazement. 

Probation has not been the answer to juvenile delin- 
quency but neither has been community treatment or 
closing of institutions. The dichotomy of punishment 
versus rehabilitation must be addressed and perhaps 
both philosophies recognized as viable. 

The Task Force Report of the National Advisory 
Committee on Criminal Justice Standards and Goals 
(1977) included a list of seven areas of priority for state 
and local action for delinquency prevention and control. 
Two important points are: (1) there must be improved 
planning among institutions responsible for delinquency 
prevention and juvenile justice; (2) and the implementa- 
tion of better research and data basis on delinquency 
and the juvenile justice system. 

Juvenile court jurisdictional changes should be carefully 
thought out in reference to the dichotomy of parens 
patriae and due process. Where does the court go from 
here, with or without a contingency, if the minimization 
of penetration concept comes to fruition. 

Except for the almost consistent use of he throughout 
the text which smacks of jingoism, the chapters are well 
written. Overall, the book is well worth the time of the 
student of juvenile delinquency. 


Chicago, Til. SUZETTE FEHER 


After Deinstitutionalization, What? 


The Criminally Insane: A Community Followup 
of Mentally Ill Offenders. By Terence P. Thorn- 
berry and Joseph E. Jacoby. Chicago: University 
of Chicago Press, 1979. Pp. 292. $19.00. 

Starting with the Baxtrom decision in New York in 
1966, Federal District Courts in an increasing number 
of areas have ruled indeterminate commitments to hos- 
pitals for the criminally insane to be unconstitutional. 
The authors of this book use such a decision in March 
1971 concerning the Pennsylvania Farview Hospital for 
the Criminally Insane as the basis for what they call a 
natural experiment. For the next 4 years they followed 
the course of 486 men transferred to less restrictive 
settings by order of the court. Of these, 414 were eventu- 
ally discharged to the community and were followed 
there as well. 

The research was conducted, and is reported, methodi- 
cally and thoroughly. After setting the sociolegal stage 
the authors enumerate the types of offenses and psychi- 
atric diagnosis which led to the dual label of criminal 
and insane. These men averaged 16 years confinement 
before release, but the relatively minor amount of violence 
exhibited while at Farview brought into sharp question 
the necessity for long-term commitment. Their behavior 
was no more violent when transferred to less restrictive 
civil hospitals. 

Community adjustment as measured by recidivism (23.7 
percent) and dangerousness defined as “any arrest for 
a violent offense or any re-hospitalization for a violent 


act for which the subject could have been arrested” 
(14 percent) is demonstrated to be more closely related 
to criminal record than to mental illness. “When compared 
to non-dangerous subjects, the dangerous subjects were 
hospitalized more often, younger at the time of their 
first hospitalization, committed more offenses, and more 
violent offenses and were younger at the time of their 
transfer from Farview and spent a shorter time at 
Farview.” The authors stressed the impossibility of mak- 
ing a valid prognosis of dangerousness on these, or 
other, statistical criteria. 

In terms of overall community adjustment as measured 
by several variables the research demonstrates that the 
quality of life in the community is an improvement over 
that in the hospital. The picture which is painted, how- 
ever, is a very grey one with 72 percent unemployed, 
and few positive factors which might lead to life satis- 
faction. The authors stressed the need for more adequate 
aftercare for these men. 

Unfortunately the cogency of the arguments is some- 
times diluted by statistical errors. In table 5.3, (p. 82) 
it is reported that 35, or 24 percent, of 494 patients 
involved in violent incidents did not require treatment, 
while 128, or 7.1 percent, had to be removed to medical 
wards. Obviously, either the number or the percent has 
been reversed. According to tables 8.19 and 8.20 (pps. 
143-44) 95 subjects received chemotherapy, which can 
only be prescribed by a physician, but only 52 subjects 
saw a physician. These careless mistakes mar an other- 
wise excellent work. 

The authors’ conclusions corroborate previous studies. 
They question the necessity for large, maximum security 
hospitals which are both poor prisons and poor hospitals. 
They stress the pitfalls in the statistical prediction of 
dangerousness. They feel the great majority of mentally 
ill offenders need only brief periods of confinement. They 
strongly advocate diffusion of responsibility for release 
according to specific criteria, periodic review of all 
cases, and immunization from liability when a decision 
to release backfires. 

This is a book whose significance extends beyond the 
conclusions which the authors have drawn. They point 
out that there is little difference between the adjustments 
these men make in the community and the adjustment 
made by those discharged from civil commitment after 
long-term institutionalization. Unfortunately that is true. 
Both groups are in the community; neither group is a 
part of the community. Both groups are in desperate need 
of a wide range of helping services; neither are getting 
them. There is the equal probability that both recidivism 
and re-hospitalization rates would be diminished were 
these services provided. 

Regrettably also, the question of dangerousness is in- 
volved in the management of both groups. Recent legis- 
lative changes have made it impossible to give involuntary 
treatment to mentally ill who cannot be certified as 
dangerous. If it is impossible to make valid predictions 
of dangerousness in people who have demonstrated such 
behavior in the past, how is it possible to make such a 
prediction in the case of someone who has not exhibited | 
such behavior? The result has been to criminalize the 
treatment of the mentally ill in its legal aspect, while 
simultaneously insuring that a larger number of them 
appear in jails and workhouses. This is not because they 
are dangerous—their lack of dangerousness prohibits their 
getting treatment, but because they have become nuisances 
which the community finds no other way to handle. 
There is an urgent need to distinguish between the anti- 
social offender who happens to be mentally ill and who 
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should receive treatment for his mental illness through 
the criminal justice system, and the mentally ill patient 
who commits an offense because of a mental illness who 
should be treated in a mental health system and then 
released with due regard to the safety of the community. 
As the authors point out the prediction of that moment 
cannot be made with any certainty on statistical variables. 
The authoys’ suggestions to ease the load of the clinician 
who must make the decision as to when that moment has 
arrived are valuable. That decision always represents a 
balancing of the forces of clinical judgment, political 
realities, and philosophical value systems. I am not sure, 
however, that spreading responsibility will cure the C.Y.A. 
syndrome. 


Toledo, Ohio HENRY L. HARTMAN 


Watch Out for Reform 


Urban Politics and the Criminal Courts. By 
Martin A. Levin. Chicago: The University of 
Chicago Press, 1977. Pp. 331. Paper, $6.95. 

The thesis of this book is that the nature and quality 
of criminal justice, particularly sentencing, in a com- 
munity, are strongly governed by the nature and quality 
of the political climate in that community. Specifically, 
it contrasts and compares these ingredients in Minneapolis 
and Pittsburgh, based on observations made in 1966 
and 1967. 

Levin categorizes Minneapolis as a “good government,” 
reformist model, in which judges are elected on a non- 
partisan basis, the bar association playing a larger role 
than the political parties. Pittsburgh is a “traditional,” 
political city, in which the judicial nominees on the 
ballot are identified by political party. 

Minneapolis sentencing is severe, compared with more 
lenient sentencing in Pittsburgh. Levin is surprised at 
this, or expects the average reader to be surprised at 
it. It is not surprising to those familiar with a similar 
finding in the autobiography of Lincoln Steffens; or 
their own observation (disappointment) at what some- 
times happens when reform administrations replace polit- 
ical administrations. 

This is useful wisdom. Communities vary in the sent- 
encing patterns of their judges. All one has to do to be 
aware of this is to look at the list of states arranged 
according to the average length of sentences, or the 
average use of probation and imprisonment. The states 
vary greatly in these respects, and Levin’s book suggests 
some, but by no means all of the ingredients that make 
for the differences. 

Its contribution is, however, quite limited. The mode 
of selection of judges is only one part of court reform 
programs; and this part is not treated comprehensively. 
The pattern of appointment of judges for life, as in 
the Federal system and some states, is not discussed, 
yet it probably contrasts most sharply with other selec- 
tion modes, more sharply than the contrast between 
selection in political and “good government” places. Or, 
there is civil service selection, as in some European 
countries. The Minneapolis/Pittsburgh contrast is in aver- 
ages. There are great differences among the judges in 
both places. The ingredients that make for considerable 
individual differences among judges within each system 
are minimally considered. 

The book’s focus, after noting the differences in political 
setting and judicial selection, is to consider what effect 
these differences have on reducing crime. The discussion 
is almost entirely unrelated to the Pittsburgh/ Minneapolis 


data. Again, as in its study of only two modes of judicial 
selection, the sentencing alternatives are dealt with sim- 
plistically, and its conclusions, stated tentatively, are not 
firmly based, although that is also true of larger studies 
of deterrence and recidivism. 

The principal choices considered are probation or im- 
prisonment, and short and long terms. But there are 
studies that suggest less traditional approaches. West 
and Farrington found (as others have) that “as far as 
detected and convicted delinquents are concerned, the 
effects of being convicted are usually the opposite of 
reformative. It could be that for some offenders swift 
and certain punishment is a salutary learning experience, 
[Levin’s conclusion] as well as a comfort to society, but 
more often than not the damaging side-effects of what 
is done to the offender more than counteract any intended 
benefits.” (See John P. Conrad, “Research and Develop- 
ment in Corrections,” FEDERAL PROBATION, June 1979.) 

The book has a chapter on sentencing policy recom- 
mendations, based on other studies rather than Minneapolis 
/Pittsburgh. The statement (page 175) that “during the 
last two decades, in almost ali jurisdictions, terms of 
incarceration have been shorter than in the past” is to 
exaggerate the duration of the downward trend, and—for 
a statement in 1977—to miss the reversal to an upward 
trend by half a dozen years. The statement related to 
it that “the disadvantage of long terms of incarceration 
have not had much chance to show themselves” is grossly 
off the mark. Almost every study of sentencing at least 
after World War II spends considerable time on the 
lengthening of sentences in this country. The shortening 
of terms of imprisonment in the latter 1960’s was a 
remarkable interruption in an otherwise steadily upward 
rate of imprisonment versus probation, and in length 
of terms of incarceration. Levin’s sentencing recommenda- 
tions fail to take into account the experience during 
these ups and downs. 

Levin’s study also considers the behavior of attorneys, 
the problem of court delay and its impact, and plea 
bargaining. Although it is inconclusive in the basic 
lessons to be drawn, the discussion of the two systems 
is good reading on judicial behavior in which the in- 
terested reader can indulge in worthwhile rumination. 

Deerfield Beach, Fla. Sot RUBIN 


Reports Received 
Adult Probation in the United States, 1980. William 


A. Goldberg, Professor Emeritus, School of Criminal 
Justice, Michigan State University, East Lansing, Mich., 
1980, Seventh Edition. Pp. 118. This publication contains 
a state by state summary of the adult probation statutes 
and practices in the United States, Puerto Rico, the 
American dependencies, England, Scotland, Wales, and 
the Provinces of Canada. The book is on sale for $11.00 
at Gibson’s Bookstore, East Lansing, Michigan. 
Alternatives to Incarceration: the Basie Issue and a 
Glossary. Prison Law Monitor, Institution Educational 
Services, Inc., 1806 T Street, N.W., Washington, D.C. 
20009. Vol. 2, No. 6, November-December 1979. Pp. 
133-168. This issue of the Prison Law Monitor focuses 
on alternatives to incarceration. In addition to the lead 
article, other articles include Juvenile Totality Litiga- 
tion; a cross-cultural analysis of the use of prison; 
alternatives approaching the eighties; and the Minnesota 
Community Corrections Act. The standard features of 
each issue are the sections devoted to case notes, including 
Supreme Court activity; disciplinary and classification; 
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mail problems and censorship; good time; parole grant; 
and other selected criminal cases. 

American Indians and the Criminal Justice System 
in Minnesota. University of Minnesota, Center for Urban 
and Regional Affairs, 311 Walter Library, Minneapolis, 
Minn. 55455. This report is the first of two reports which 
attempt to develop a detailed description of the relation- 
ship of the American Indian to the Minnesota. Criminal 
Justice System. The purpose of the study was to develop 
a statistical comparison of the treatment of American 
Indians, blacks, and whites from arrest through incar- 
ceration. The survey and the report were completed by 
Dr. Roger Benjamin and Choong Nam Kim, his graduate 
assistant. 

An Analysis of Zoning Reforms: Minimizing the In- 
centive for Corruption. U.S. Department of Justice, 
National Institute of Law Enforcement and Criminal 
Justice, Washington, D.C., 1979. Pp. 41. The sources of 
corruption in the theory and practice of zoning are 
examined and a number of zoning reforms are proposed 
that can be considered by planners, zoning commissioners 
and others involved in land use regulation. 

An Anticorruption Strategy for Local Governments. 
U.S. Department of Justice, National Institute of Law 
Enforcement and Criminal Justice, Washington, D.C., 
1979. Pp. 55. This is volume 3 of a 2-year study of 
problems of local government corruption in land use 
and building regulations. It describes a counter corruption 
strategy that can be implemented by city administrators 
to monitor the performance of employees and to increase 
their understanding of what constitutes corruption and 
how to avoid it. 

Bail Out: The Community Bail Fund Organizing Man- 
ual. American Friends Service Committee, 1414 Hill 
Street, Ann Arbor, Mich., 48104. The Bail Fund is part 
of a program begun in 1974 to find a practical alternative 
to the money bail system. This manual describes the 
founding group’s experiences and offers a way to explore 
and change the justice system at the local level. 

Coercive Use of Behavior Control Drugs in Correc- 
tional Institutions. Prison Law Monitor, Institution Ed- 
ucational Services, Inc., 1806 T Street, N.W., Washington, 
D.C., 20001. Vol. 2, No. 4, August 1979. Pp. 23. This 
issue of the Prison Law Monitor features an article on 
the coercive use of behavior control drugs by attorney 
Peter B. Sandman, National Center for Youth Law, in 
addition to its monthly survey of case notes on a variety 
of inmate legal problems and a roundup of prison news 
and legislation. 

Connecticut Institutional Furlough Program. Connecti- 
cut Department of Correction, Research Division, Hart- 
ford, Conn. 06115, 1979. Pp. 8 with statistical appendix. 
This report describes the furlough program in operation 
in the State’s correctional institutions with comparisons 
to similar programs in several other states. An appendix 
furnishes statistical data on the numbers and types of 
furloughs granted during the fiscal year 1977-78 for 
each institution in the State correctional system. 

Contemporary Corrections: Featuring Reviews of Re- 
cent Correctional Literature. The Prison Journal, 311 S. 
Juniper Street, Philadelphia, Pa. 19107. Spring-Summer 
Issue 1979. Pp. 72. Published semiannually by the Penn- 
sylvania Prison Society, this issue of the Journal contains 
several full length review essays of recent publications: 
Professor Schwartz comments on 20 recent books on 
criminology; Mr. Wallenstien reviews three books on 
jails; John Conrad reviews Silberstien’s popular book on 


criminal justice. In addition, the issue has two articles: 
“Corrections and the Native American Client” and “Does 
Coed Prison Work?” 


Corruption in Land Use and Building Regulation. U.S. 
Department of Justice, Law Enforcement Assistance Ad- 
ministration, Washington, D.C., September 1979. Pp. 207. 
This is volume 1, Report of Conclusions, of a 2-year 
study conducted by the Standard Research Institute In- 
ternational of problems of local government corruption 
in land use and building corruption, including corruption 
involving government contracts, land-use and building 
regulations, personnel matters, and a variety of other 
issues. 

Crime and Punishment: Some Thoughts on Theories and 
Policies. Radical Alternatives to Prison, 182 Upper Street, 
London N.1, England. May 1979. Pp. 42. This pamphlet 
contains three articles by Stanley Cohen, Sociology De- 
partment, University of Essex, and originally published 
in March 1979 in New Society. The first article considers 
the contradictory implications of current criminology; 
the second article discusses the question of alternatives 
to prison and the ideology of a community control 
system; and the third presents an agenda for a type 
of middle level practical reforms. The reprint is available 
from RAP for fifty pence. 


Developing Prisoner Self-Help Techniques: The Early 
Mississippi Experience. Prison Law Monitor, Institution 
Educational Services, Inc., 1806 T Street, N.W., Wash- 
ington, D.C. Vol. 2, No. 5, October 1979. Pp. 27. The 
review of legal case notes and court decisions in this 
issue covers categories of discipline and classification, 
good time credit, parole grant and revocation, damage 
actions, and recent developments in juvenile law. In 
addition special articles feature organizations working 
with prisoners, self-help techniques for prisoners’ rights 
advocacy, and a discussion of the revised Federal Criminal 
Code. 

Discretion, Determinate Sentencing and the Illinois 
Prisoner Review Board: A Shotgun Wedding. Chicago 
Law Enforcement Study Group, 109 North Dearborn 
Street, Chicago, Ill. 60602. This report reviews the re- 
sponsibilities of the Illinois Prisoner Review Board, the 
successor to the Parole and Pardon Board when Illinois 
abolished discretionary parole release. Specific areas ad- 
dressed include executive clemency, adult parole release 
and mandatory supervised release, parole revocation, and 
revocation of good conduct credits. Copies are available 
from the Chicago Law Enforcement Study Group for 
$3.00 a copy. 

Establishing a Citizens’ Watchdog Group. U.S. Depart- 
ment of Justice, National Institute of Law Enforcement 
and Criminal Justice. Washington, D.C., 1979. Pp. 129. 
This is volume 5 of the SRI International project on the 
study of local government corruption in land use and 
building regulation. It discusses procedures for establish- 
ing a citizens’ group to expose corruption and bring 
pressure for reform. 

Federal-State Law Enforcement Committees. The Na- 
tional Association of Attorneys General, Committee on 
the Office of Attorney General, 3901 Barrett Drive, 
Raleigh, N.C. 27609, September 1979. Pp. 35. In this 
report, the organization of such committees is described 
and the areas in which they can improve the administra- 
tion of justice are outlined. The price of this publication 
is $3.00. 


Games for Criminal Status: Justice as Order Through 
Structured Social Inequality, by Gunther Grewe, Peter 
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Lang Publisher, Frankfurt am Main, European Uni- 
versity Papers, 1979. Pp. 129. The purpose of this study 
is to develop a model of the processes leading to the 
differential distribution of immunity in society and to 
show that the processes leading to criminal status have 
their parallel in everyday life, i.e., a sequence of en- 
counters which can be analyzed as games for social status. 

Incarceration and Its Alternatives in 20th Century 
America, U.S. Department of Justice, National Institute 
of Law Enforcement and Criminal Justice, Washington, 
D.C., November 1979. Pp. 76. This report, written by 
David Rothman, is first a survey of the concepts and 
treatment of the criminal and the mentally ill in the 
United States from 1870 to 1940; and second an analysis 
of what happened when the progressive prison programs 
were put into effect and why they failed in both the field 
of criminal justice and mental health. 

Juvenile Justice and Delinquency Prevention Programs. 
Office of Juvenile Justice and Delinquency Prevention, 
Law Enforcement Assistance Administration, U.S. De- 
partment of Justice, Washington, D.C., October 1979. 
Pp. 32. This publication furnishes the information to 
assist communities and agencies in the development of 
full applications for Federal grants and assistance under 
the national delinquency prevention program which gives 
major priority to Youth Advocacy through the use of 
Special Emphasis discretionary funds. 

An Organizational Approach to Correctional Effective- 
ness. Kevin N. Wright, Ph.D., Department of Criminal 
Justice, The University of Tennessee at Chattanooga. 
The Pilgrimage Press, 1979. Pp. 83. In this short book, 
Dr. Wright confronts the proposition that correctional 
evaluations have been unable to demonstrate that any 
correctional program is more effective in reducing re- 
cidivism than any other method. In a reaction to methodo- 
logical inadequacies of past studies, Dr. Wright proposes 
to develop a system’s model of evaluation to assess the 
ability of correctional organizations’ attempt to reduce 
the probability of recidivism. 

Organized Auto Theft. The National Association of 
Attorneys General, Committee on the Office of Attorney 
General, 3901 Barrett Drive, Raleigh, N.C. 27609, July 
1979. Pp. 73. Auto theft is apparently changing from 
one of amateur theft for “joy-riding” to one in which 
more organized, professional operations are stealing cars 
and their parts for resale. This report discusses ways in 
which states become more active in combatting auto 
theft and response of the Federal Government, insurance 
industry and automobile manufacturers. The cost of this 
publication is $4.50. 

Police and the Social Order: Contemporary Research 
Perspectives. Research and Development Division, National 
Council for Crime Prevention, Stockholm, Sweden, June 
1979. Report No. 6. Pp. 387. This volume is the product 
of an international conference on police research. Twenty- 
four papers presented at the conference held in 1977 
in Stockholm are published, each of which summarizes 
research in various aspects of police work. 

Prison Law Monitor. Institution Educational Services, 
Inc., 1806 T Street, N.W., Washington, D.C. 20009, 
January 1980. Pp. 169-192. The lead article in this issue 
of the Prison Law Monitor by Benson B. Weintraub is 
the “Effect of Inaccurate Presentence Investigation Re- 
ports on Criminal Sentences and the Conditions of 
Confinement.” In addition to the usual case notes on court 
decision, there is also an extensive discussion of the 
impact of Greenholtz on parole eligibility determinations. 


Sovereign Immunity: The Tort Liability of Government 
and Its Officials. The National Association of Attorneys 
General, Committee on the Office of Attorney General, 
3901 Barrett Drive, Raleigh, N.C. 27609, September 1979. 
Pp. 102. This report surveys the extent to which state 
and local governments are liable for injuries resulting 
from governmental activities. The doctrine of sovereign 
immunity, its abrogation by the courts, and the principal 
kinds of governmental liability statutes are discussed. 
A companion volume entitled “Official Liability: Immunity 
Under Section 1983” was published in July 1979. Both 
volumes are available at $5.00 each. 

State Open Meetings Law. National Association of 
Attorneys General, Committee of the Office of Attorney 
General, 3901 Barrett Drive, Raleigh, N.C. 27609. A 
three-volume study of state open meetings law is now 
available from the above address for $18.00. The first 
volume (March 1979, 135 pp.) is titled Open Meetings: 
Exceptions to State Laws. Volume 2, Open Meetings: 
Types of Bodies Covered (June 1979, 63 pp.) and Volume 
3, Open Meetings: Actions and Meetings Covered (101 
pp. November 1979). 


Success on Parole: A Study of the Process of Change 
From Delinquent to Lawful Behavior. Health and Welfare 
Agency, Department of the Youth Authority, Sacramento, 
Calif., September 1979. Pp. 35. This is an Interim Report 
which details the results of phase one of a study begun 
about a year ago. The analysis published in this document 
is based on interviews with matched samples of 45 
successful and 45 unsuccessful parolees. The second phase 
—200-250 Youth Authority wards are being interviewed 
before parole and will be followed up for a year to 
determine if parole performance can be predicted from 
the interviews. 

Summary Parole: A Six and Twelve Month Follow-up 
Evaluation. Research Unit, California Department of 
Corrections, Sacramento, Calif., 1979. Pp. 193. In this 
report, “summary parole” is defined as a reduced level 
of parole supervision. The purpose of the project was to 
examine the impact of the reduced level of supervision 
upon subsequent known parolee criminal activity levels. 
The results of the evaluation are a comparison of the 
6- and 12-month criminal outcomes of selected parolees 
randomly assigned to receive either summary or regular 
supervision. 

The Utilization of Official Crime Data. Research and 
Communication Division, Ministry of the Solicitor General 
of Canada, Ottawa, Ontario, Canada, 1978. Pp. 129. The 
research on which this publication is based explores the 
question of the extent to which the UCR data could be 
used as variables in developing a factor theory. It demon- 
strates that no assertions about crime can be based on 
the UCR (Canadian) system without a consideration of 
the influence of the peculiarities of the police administra- 
tion system. 

Towards Delinquency Control. National Institute of 
Social Defence, Ministry of Social Welfare, Government 
of India, New Delhi, 1979. Pp. 127. In this publication, 
an attempt has been made to assess the efficacy of the 
Children’s Act providing for the care, protection, welfare, 
education and rehabilitation of delinquent children as for 
those living in delinquency-prone situations. 

Understanding the Criminal Justice System. Public 
Affairs Committee, Inc., 381 Park Avenue South, New 
York, N.Y. 10016. Public Affairs Pamphlet No. 574, 
1979. Pp. 28. In this pamphlet, J.L. Barkas explains the 
basic principles of the law and procedures of law enforce- 
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ment, prosecution, the judiciary, and corrections, as well 
as discussions of reform efforts, plea bargaining, and the 
role of the citizen in making the system more equitable 
and efficient. The booklet is available for 50 cents a copy. 

Victim Witness Assistance in California: State and 
Local Pregram Implementation and Evaluation. Jacqueline 
Vaughn, Ph.D., University of Redlands, Department of 
Political Science, Redlands, Calif. 92373. This is Professor 
Vaughn’s doctoral dissertation in political science com- 
pleted in the graduate division of the University of 
California, Berkeley. The study describes the program’s 
initiation and includes a complete legislative history of 
the statutes creating the state’s compensation program 
and a discussion of the nature of Board’s decisions at 
public hearings for compensation claims. The study con- 
cludes that the program’s survival is due neither to group 
support nor group antagonism but rather to its low cost 
and low visibility. 

Women in Prison. Prison Law Monitor, Institution 
Educational Services, Inc., 1806 T Street, N.W., Wash- 
ington, D.C. Vol. 2, No. 4, September 1979. Pp. 31. In 
addition to its usual monthly coverage of case notes, 
court decisions, and legal problems related to prisons and 
parole, this issue devotes considerable space to the problem 
of women in prison; a general article on “Women in 
Prison” by Joan Potter, a free-lance writer, Prisoners’ 
Forum on “Aspects of Life in a Women’s Prison,” and 
a lengthy discussion of “Glover vs. Johnson: Totality 
Litigation Against Women’s Institutions”; and a summary 
of a conference called by the Bureau of Prisons on female 
offenders in Federal institutions. 


Books Received 


An Anatomy of Criminal Justice. By Cleon H. Foust 
and D. Robert Webster. Lexington, Mass.: Lexington 
Books, 1980. Pp. 325. $25.95. 

Approaches to Criminal Justice Training. By Johan 
Fay. Athens: Institute of Government, University of 
Georgia, 1979. Pp. 252. 

Attorneys as Activists: Evaluating the American Bar 
Association’s BASICS Program. By Ross F. Conner and 
C. Ronald Huff. Beverly Hills, Calif.: Sage Publications, 
Inc., 1979. Pp. 261. $8.95 (paper). 

Beyond Probation: Juvenile Corrections and the Chronic 
Delinquent. Charles A. Murray and Louis A. Cox, Jr. 
Beverly Hills, Calif.: Sage Publications, Inc., 1979. Pp. 
235. $7.95 (paper). 

Biology and Crime. Edited by C.R. Jeffery. Beverly 
Hills, Calif.: Sage Publications, Inc., 1979. Pp. 160. $5.95. 

The British Police. Edited by Simon Holdaway. Beverly 
Hills, Calif.: Sage Publications, Inc., 1980. Pp. 188. 
$8.95 (paper). 

Bureaucratic Justice: Police, Prosecutors, and Plea 
Bargaining. By W. Boyd Littrell. Beverly Hills, Calif.: 
Sage Publications, Inc., 1979. Pp. 284. $7.95 (paper). 

Cases in Corrections. By Michael Braswell and Tyler 
Fletcher. Santa Monica, Calif.: Goodyear Publishing Co., 
Inc., 1980. Pp. 222. 

Classifying Criminal Offenders: A New System Based 
on the MMPI. By Edwin I. Megargee and Martin J. Bohn, 
Jr. Beverly Hills, Calif.: Sage Publications, Inc., 1979. 
Pp. 288. $7.95 (paper). 

Courts and Diversion: Policy and Operations Studies. 
Edited by Patricia L. Brantingham and Thomas G. 
Blomberg. Beverly Hills, Calif.: Sage Publications, Inc., 
1979. Pp. 144. $5.95. 


Counselor Supervision: Approaches, Preparation, Prac- 
tices. By John Boyd. Muncie, Ind.: Accelerated Develop- 
ment, Inc., 1978. Pp. 552. 

Correctional Management: Change and Control in Cor- 
rectional Organizations. By David Duffee. Englewood 
Cliffs, N.J.: Prentice-Hall, Inc., 1980. Pp. 407. $16.95. 

Corrections: An Issues Approach. By Martin D. 
Schwartz, Todd R. Clear, and Lawrence F. Travis III. 
Cincinnati: Anderson Publishing Co., 1980. Pp. 307. $12.95 
(paper). 

Corrections: Treatment and Philosophy. By Louis P. 
Carney. Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1980. 
Pp. 352. $14.95. 

The Costs of Crime. Edited by Charles M. Gray. Beverly 
Hills, Calif.: Sage Publications, Inc., 1979. Pp. 280. $8.95 
(paper). 

Crime and Gerontology. By Alan A. Malinchak. Engle- 
wood Cliffs, N.J.: Prentice-Hall, Inc., 1980. Pp. 207. 

Crime and Justice: An Annual Review of Research, 
Volume 1. Edited by Norval Morris and Michael Tonry. 
Chicago: The University of Chicago Press, 1979. Pp. 348. 
$14.00. 

Crime and Justice in Urban America. By Herbert 
Jacob. Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1980. 
Pp. 198. $7.95. 

Crime Control Strategies: An Introduction to the Study 
of Crime. By Harold E. Pepinsky. New York: Oxford 


University Press, 1980. Pp. 352. $9.95. 


Crime in American Society. By Charles H. McCaghy. 
New York: MacMillan Publishing Co., Inc., 1980. Pp. 
357. $16.95. 


Criminal Detainers. By Leslie W. Abramson. Cambridge, 


Mass.: Ballinger Publishing Company, 1979. Pp. 208. 

Criminal Investigation Standards. By Joseph Deladu- 
rantey and Daniel Sullivan. New York: Harper and Row 
Publishers, 1979. Pp. 444. $15.95. 

Criminal Justice Research: Approaches, Problems and 
Policy. Edited by Susette M. Talarico. Cincinnati: Ander- 
son Publishing Co., 1980. Pp. 396. $14.95. 

Criminal Violence, Criminal Justice. By Charles E. 
Silberman. New York: Vintage Books, 1980. Pp. 745. 
$2.95 (paper). 

Criminalistics and Scientific Investigation. By Frederick 
Cunliffe and Peter B. Piazza. Englewood Cliffs, N.J.: 
Prentice-Hall, Inc., Publishers, 1980. Pp. 422. $16.95. 

Criminology and Crime Policy. By Denis Szabo. Lex- 
ington, Mass.: D.C. Heath and Company, 1979. Pp. 230. 
$25.95. 

Critical Issues in Juvenile Delinquency. Edited by 
David Shichor and Delos H. Kelly. Lexington, Mass.: 
Lexington Books, 1980. Pp. 347. $17.00. 

Earl Warren: The Judge Who Changed America. By 
Jack Harrison Pollack. Englewood Cliffs, N.J.: Prentice- 
Hall, Inc., 1979. Pp. 386. $14.95. 

Foundations of Criminal Justice. By William Mathias, 
Richard C. Rescorla, and Eugene Stephens. Englewood 
Cliffs, N.J.: Prentice-Hall, Inc., 1979. Pp. 575. $16.95. 

The Future of Childhood and Juvenile Justice. Edited 
by LaMar T. Empey. Charlottesville, Va.: The University 
Press of Virginia, 1980. Pp. 422. $20.00. 

Helping People in Crisis. By Douglas A. Puryear. 
San Francisco: Jossey-Bass, Inc., Publishers, 1979. Pp. 
225. $13.95. 

In Defense of Whom? A Critique of Criminal Justice 
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Reform. By Gregg Barak. Cincinnati: Anderson Publish- 
ing Co., 1980. Pp. 138. $8.95 (paper). 

Introduction to Law Enforcement. By George L, 
Kirkham and Laurin A. Wollan, Jr. New York: Harper 
and Row Publishers, 1980. Pp. 429. $15.95. 

Introduction to the Criminal Justice System: Principles, 
Procedures, Practice. By Gerald D. Robin. New York: 
Harper and Row, Publishers, 1980. Pp. 558. 

Joys of Counseling. By Daniel Sinick. Muncie, Ind.: 
Accelerated Development, Inc., 1979. Pp. 2380. 

The Justice Imperative: An Introduction to Criminal 
Justice. By Lewis R. Katz. Cincinnati: Anderson Publish- 
ing Co., 1980. Pp. 447. $16.95. 

Juveniles in Justice: A Book of Readings. By H. Ted 
Rubin. Santa Monica. Calif.: Goodyear Publishing Co., 
Inc., 1980. Pp. 340. 

Ladies in Waiting: Behind Prison Walls. By Kenneth 
M. Dimick. Muncie, Ind.: Accelerated Development, Inc., 
1979. Pp. 182. 

Law Enforcement in a Democratic Society: An Intro- 
duction. By Erik Beckman. Chicago: Nelson-Hall Pub- 
lishers, 1980. Pp. 341. $19.95. 

Lives People Live: A Textbook of Transactional Analy- 
sis. By Mavis Klein. Somerset, N.J.: John Wiley and 
Sons, Inc., 1980. Pp. 183. $32.50. 

Nonviolent Action and Social Change. Edited by Severyn 
T. Bruyn and Paula M. Rayman. New York: John Wiley 
and Sons, Inc., 1979. Pp. 316. $18.75. 

Offender Assessment: A Casebook in Corrections. By 
Robert B. Mills. Cincinnati: Anderson Publishing Co., 
1980. Pp. 199. $12.95. 

The Penalty of Death. By Thorsten Sellin. Beverly 
Hills, Calif.: Sage Publications, Inc., 1980. Pp. 190. $8.95 
(paper). 

Perspectives on Social Group Work Practice: A Book 
of Readings. Edited by Albert S. Alissi. New York: The 
Free Press, 1980. Pp. 405. $7.95 (paper). 


Perspectives on Victimology. Edited by William H. 
Parsonage. Beverly Hills, Calif.: Sage Publications, Inc., 
1979. Pp. 160. $5.95 (paper). 

Police Behavior: A Sociological Perspective. Edited by 
Richard J. Lundman. New York: Oxford University 
Press, 1980. Pp. 332. $5.95. 

Police Work: Strategies and Outcomes in Law Enforce- 
ment, Edited by David M. Petersen. Beverly Hills, Calif.: 
Sage Publications, Inc., 1979. Pp. 128. $5.95 (paper). 

The Price of Punishment: Public Spending for Cor- 
rections in New York. By Douglas McDonald. Boulder, 
Colo.: Westview Press, 1980. Pp. 160. $16.50. 

Probation, Parole, and Community Field Services: 
Policy, Structure, and Process. By Frederick A. Hussey 
and David E. Duifee. New York: Harper and Row 
Publishers, 1980. Pp. 350. 

Structure, Law, and Power: Essays in the Sociology 
of Law. Edited by Paul J. Brantingham and Jack M. 
Kress. Beverly Hills, Calif.: Sage Publications, Inc., 1979. 
Pp. 160. $5.95. 

The Study of Criminal Courts: Political Perspectives. 
By Peter F. Nardulli. Cambridge, Mass.: Ballinger Pub- 
lishing Co., 1979. Pp. 285. $22.50. 

Taking the Fifth. By Mark Berger. Lexington, Mass.: 
Lexington Books, 1980. Pp. 286. $23.95. 

Theoretical Criminology. By George B. Vold. Second 
Edition. Prepared by Thomas J. Bernard. Fair Lawn, 
N.J.: Oxford University Press, Inc., 1979. Pp. 433. $14.95. 

Understanding and Changing Criminal Behavior. By 
Michael J. Lillyquist. Englewood Cliffs, N.J.: Prentice- 
Hall, Inc., 1980. Pp. 436. $16.95. 

Violent Criminal Acts and Actors: A Symbolic Inter- 
actionist Study. By Lonnie H. Athens. Boston: Routledge 
and Kegan Paul, Ltd., 1980. Pp. 104. $11.50. 

Women, Crime, and Justice. Edited by Susan K. 
Datesman and Frank R. Scarpitti. New York: Oxford 
University Press, 1980. Pp. 376. $5.95. 
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ERRATA: The “Reference Notes,” “Definitions,” ‘“Gen- 
eral Notes,” and “Other Offenses” sections on pages 46 
to 48 of the March 1980 issue of FEDERAL PROBATION refer 
to Appendix II, pages 50 to 52. 

William A. Cohan has been appointed chief of the Pro- 
bation Division, Administrative Office of the United States 
Courts, replacing Wayne P. Jackson who retired in Feb- 
ruary. A graduate of Ohio State University, Cohan came 
to Washington in 1963 as assistant chief in the Probation 
Division. Prior to that he had served 8 years as a U.S. 
probation officer for the Northern District of Ohio. Donald 
L. Chamlee, assistant chief of probation and editor of 
FEDERAL PROBATION, has been named deputy chief of the 
Probation Division. He holds bachelor’s and master’s 
degrees from the University of California at Berkeley 
and came to the Probation Division in 1968 after 7 years’ 
service as U.S. probation officer in Sacramento, California. 

The 1979 Doyle Award of the Federal Probation Officers 
Association was presented last December to Richard J. 
Westman, U.S. Probation Officer for the Western District 
of Washington at Tacoma. Presented annually to the 


person who has demonstrated effective leadership in 
furthering the professional standards of the Federal 
Probation System, the award was given to Westman for 
distinguishing himself through innovative design and 
implementation in the area of alternative sentencing 
programs. 

Stephen J. Fesh, Jr., who is currently assigned duties 
in a State-funded Intensive Supervision Program for high- 
risk offenders in the Chemung County (N.Y.) Probation 
Department, has been elected. as the seventh president 
of the New York State Probation Officers Association. 
He is a former regional vice president and legislative co- 
chairman of the organization, which represents the pro- 
fessional interests of 2,000 probation officers in New York 
State. 

The number of inmates held by Federal and State cor- 
rections agencies now exceeds 300,000—the highest in 
history, according to a report by the Law Enforcement 
Assistance Administration. The total hit 307,384 in 1978 
which represents a 3 percent increase over the previous 
year. The number of inmates in State institutions was up 
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4 percent; while the number of inmates under Federal 
jurisdiction, which totaled 29,803, was down 7 percent 
from the previous year. 

The Criminal Justice Center at Sam Houston State 
University, Huntsville, Texas, offers several graduate 
assistantships. Doctoral assistantships pay $6,000 a year 
for 12 months, renewable for another year. Master’s 
stipends pay $3,800 for 9 months during the first year 
and $4,200 for the second year. For further information 
and application forms, write: Program Coordinator, Doc- 
toral Studies, Criminal Justice Center, Sam Houston State 
University, Huntsville, Texas 77341; or telephone (713) 
295-6211, Ext. 1656. 


“Crime and Justice,” the first in a series of annual 
reviews of criminal justice research, is available from 
the University of Chicago Press, the Law Enforcement 
Assistance Administration has announced. The book con- 
tains essays on youth violence, police and causes of crime. 
The authors are prominent criminal justice scholars and 
professionals. The program is financed by the National 
Institute of Law Enforcement and Criminal Justice, 
LEAA’s research center. The overall cost is $83,000. The 
first volume was edited by Norval Morris, who is Julius 
Kreeger Professor of Law and Criminology at the Univer- 
sity of Chicago Law School, and Michael Tonry, associate 
professor of law at the University of Maryland Law 
School. Copies may be ordered from the University of 
Chicago Press, 11030 S. Langley Ave., Chicago, IIl., 60628. 
Price is $14. Specify order number: ISBN: 0-226-53955-5. 
Information on subsequent volumes is available from 
the University’s Marketing Department, same address. 


The University of North Carolina at Charlotte has in- 
vited applications for positions to be available Fall 1980 in 
the Department of Criminal Justice. The position requires 
an “ABD” in a Ph.D. program or a Ph.D. in Criminology, 
Criminal Justice, or a related discipline. Individuals holding 
doctorates in other disciplines should show evidence of 
commitment to Criminal Justice. Appointment will be at 
the rank of instructor, lecturer, or assistant professor as 
determined by applicant’s qualifications. Inquiries and 
applications should be addressed to Reed Adams, Ph.D., 
Chairperson, Department of Criminal Justice, The Univer- 
sity of North Carolina at Charlotte, UNCC Station, 
Charlotte, N.C. 28223. Telephone: (704) 597-2561. 


Frank W. Wood has been named warden of Minnesota’s 
newest correctional facility currently under construction 
in Oak Park Heights. Wood, warden at the Minnesota 
Correctional Facility-Stillwater, will be responsible for 
the operation of the new 400-bed maximum security 
institution which is to be opened in the fall of 1981. 

Death Row is a 59-minute 16mm color documentary 
film about daily life on Death Row in Texas. It may be 
purchased for $550 or rented for $55 (plus postage) and 
is available from Documentary Research, Inc., 96 Rumsey 
Road, Buffalo, N.Y. 14209. 

Community Justice, Inc., announces the publication of a 
new bimonthly journal, Criminal Justice Management. The 
journal is devoted to encouraging a better understanding 
of management principles as they relate to administration 
of justice. It is designed to meet the specific needs of 
supervisors, administrators, executives and others respon- 
sible for the management of local, state and national 
justice agencies. For more information, contact: Mark 
Maynard, Editor, Criminal Justice Management, Box 566 
J. S., Springfield, Mo. 65802. 

Dr. Robert W. Roberts has been appointed dean of the 
University of Southern California’s School of Social Work. 
He becomes the fourth dean of the oldest social work 
school in the West and succeeds Maurice B. Hamovitch 
who will step down in June 1980 and return to teaching. 

The Minnesota Community Corrections Association, a 
private, nonprofit organization representing over 300 
community corrections programs and members throughout 
the State of Minnesota, has appointed as its new executive 
director Betsy Buckley, former deputy commissioner for 
the Minnesota Department of Corrections. She replaces 
Thomas F. Christian, Ph.D., who resigned to accept a 
position with the National Center for the State Courts in 
Atlanta. 

Abnormal Behavior: A Guide to Information Sources, 
(261 pp./$26.00), published by Gale Research Co., Book 
Tower, Detroit, Michigan 48226, provides a comprehensive 
subject classified listing of books and journal articles 
published during the past 10 years. Among the disciplines 
covered are the biological, social, and behavioral sciences 
as well as such professions as medicine, psychology, 
education, and social work. 
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printed at the United States Penitentiary, Marion, Illinois, in the plant conducted by 
the Federal Prison Industries, Inc., a Government corporation operating all industries 
in the federal penal system. Approximately 98 percent of the inmates assigned to the 
printing shop have had no prior experience whatsoever in printshop activities. The plant 
lends itself admirably to the rehabilitative program of the institution as a means of 
productive labor, occupation of time, and the development of printing skills. Many of 
the inmates carry over their newly acquired skills to their respective communities and 
become permanently established in commercial printing as linotypists, platemakers, 
offset and relief pressmen, and hvokbinders. Superintendent of the printshop is 


John E. Scrivner. 
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